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INTRODUCTION

The last sentence of the first paragraph (paragraph i) should read
“The Code will come into force on 3 November 2008.”
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CHAPTER 4 — APPLICATIONS FOR DETENTION IN HOSPITAL

After paragraph 4.17, in the table headed ““Summary of qualifying

requirements in the MCA'’s deprivation of liberty safeguards”, the last row
should read

No refusals There is no advance decision, or decision of an
requirement attorney or deputy, which makes the proposed
deprivation of liberty impossible.
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Foreword

Since the Code of Practice for the Mental Health Act 1983 was last
revised in 1999, we have seen a transformation in the way that
mental health services are provided in England. That transformation
is continuing.

Through the Mental Health Act 2007, the Government has updated
the 1983 Act to ensure it keeps pace with the changes in the way
that mental health services are — and need to be — delivered.

It is important that we have a modern legal framework within
which clinicians can intervene where necessary to protect people
with mental disorders themselves and, sometimes, to protect other
people as well. But with the power to intervene compulsorily comes
the responsibility to do so only where it is right and to the highest
standards possible.

That is why we have comprehensively revised this Code of Practice,
following wide consultation with the people who provide and
receive services under the Mental Health Act.

Many individuals and organisations read and commented on earlier
drafts of the Code of Practice. | am grateful to all of them for
sharing their ideas and their practical experience.

| am confident that together we have achieved a new Code of
Practice that will meet the needs of those who use it.

G s

Secretary of State for Health
Alan Johnson
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Introduction

This revised Code of Practice (“the Code") has been prepared in
accordance with section 118 of the Mental Health Act 1983 (“the Act")
by the Secretary of State for Health after consulting such bodies as
appeared to him to be concerned, and laid before Parliament. The Code
will come into force on 3 November 2008.

Purpose and legal status of the Code of Practice

Vi

The Code provides guidance to registered medical practitioners
("doctors™), approved clinicians, managers and staff of hospitals, and
approved mental health professionals on how they should proceed
when undertaking duties under the Act.

It also gives guidance to doctors and other professionals about certain
aspects of medical treatment for mental disorder more generally.

While the Act does not impose a legal duty to comply with the Code,
the people listed above to whom the Code is addressed must have
regard to the Code. The reasons for any departure should be recorded.
Departures from the Code could give rise to legal challenge, and a
court, in reviewing any departure from the Code, will scrutinise the
reasons for the departure to ensure that there is sufficiently convincing
justification in the circumstances.

The Code should also be beneficial to the police and ambulance services
and others in health and social services (including the independent and
voluntary sectors) involved in providing services to people who are, or

may become, subject to compulsory measures under the Act.

It is intended that the Code will also be helpful to patients, their
representatives, carers, families and friends, and others who
support them.

Presentation of this Code

Vil

viii

Throughout this Code, the Mental Health Act 1983 is referred to
as “the Act”. Where there is reference to sections of other acts,
the relevant act is clearly indicated. Where the Code refers to
“the regulations”, it means regulations made under the Act.

The Code is intended to offer guidance on the operation of the Act,
and does not set out to explain each and every aspect of the Act and
the regulations, orders and directions which go with it.



To guide readers to more detailed information and explanation, references
are given in the margins of the Code to relevant legislation and to other
reference material.

A list of relevant material is also provided at the end of each chapter,
where appropriate. These references do not form part of the Code and
do not attract the same legal status. The information is provided for
assistance only.

Scenarios — applying the principles

Xi

In a number of the chapters of the Code, scenarios have been included
which are intended to illustrate the way in which the guiding principles
set out in chapter 1 might be applied to decisions which people have to
take under the Act. The scenarios are not intended to provide a template
for decisions in applying the principles in similar situations. The scenarios

themselves are only illustrative and do not form part of the Code.

References to patients, children and young people

xii

Xiii

The Code refers throughout to “patients” when it means people who
are, or appear to be, suffering from a mental disorder. This use of the
term is not a recommendation that the term “patient” should be
used in practice in preference to other terms such as “service users”,
“clients” or similar. It is simply a reflection of the terminology used in
the Act itself.

When the Code refers to “children” it means people under the age of
16. When it refers to “young people” it means people aged 16 or 17.

References to the Commission and Tribunal

xiv. The Code refers in a number of places to the Commission which is

responsible for monitoring the operation of the Act. At the time of
publication, this is the Mental Health Act Commission (MHAC).
However, legislation is currently before Parliament which will abolish
the MHAC and transfer its functions to the Care Quality Commission,
a new integrated health and adult social care regulator, bringing
together existing health and social care regulators into one body.
Subject to Parliament, it is expected that the new Commission will be
established in April 2009.



xv  Similarly, the Code refers frequently to the Tribunal which has the
power to discharge patients from detention and other compulsory
measures under the Act. At the time of publication, this means
the Mental Health Review Tribunal (MHRT). However, subject to
Parliament, the MHRT is intended to be replaced in England by a
new First Tier Tribunal established under the Tribunals, Courts and
Enforcement Act 2007.

Mental Capacity Act 2005

xvi There are many references throughout this Code to the Mental Capacity
Act 2005 (MCA). The Code assumes that its readers are familiar with
the main provisions of the MCA as it relates to the care and treatment
of people with mental disorders who lack the capacity to take particular
decisions for themselves, and does not attempt to explain them.

xvii It will be difficult for professionals involved in providing care for people
with mental health problems to carry out their work (including their
responsibilities under the Act) without an understanding of key
concepts in the MCA.

xviii In particular, they will need to be familiar with the principles of the
MCA to understand what it means to lack capacity and to know when
decisions can be taken in the best interests of people who lack capacity
to take those decisions themselves, the steps to be taken before doing
so, and the principles to be applied. They will also need to be familiar
with the concepts of advance decisions to refuse treatment, lasting
powers of attorney and donees of such powers (“attorneys"), court-
appointed deputies and independent mental capacity advocates.

xix Although patients’ capacity to consent to treatment does not by itself
determine whether they can or ought to be detained under the Act,
people involved in deciding whether patients should be detained under
the Act will also need to understand the circumstances in which
deprivation of liberty in hospitals and care homes may be authorised
under the deprivation of liberty safeguards added to the MCA by the
Mental Health Act 2007, and the procedures for so doing.’

"The deprivation of liberty safeguards are expected to be in force in April 2009.



CHAPTER 1
Statement of guiding principles

1.1

This chapter provides a set of guiding principles which

should be considered when making decisions about a
course of action under the Act.

Guiding principles

Purpose principle

1.2

Decisions under the Act must be taken with a view to
minimising the undesirable effects of mental disorder, by
maximising the safety and wellbeing (mental and physical)
of patients, promoting their recovery and protecting other
people from harm.

Least restriction principle

1.3

People taking action without a patient’s consent must
attempt to keep to a minimum the restrictions they
impose on the patient’s liberty, having regard to the
purpose for which the restrictions are imposed.

Respect principle

1.4

People taking decisions under the Act must recognise and
respect the diverse needs, values and circumstances of
each patient, including their race, religion, culture, gender,
age, sexual orientation and any disability. They must
consider the patient's views, wishes and feelings (whether
expressed at the time or in advance), so far as they

are reasonably ascertainable, and follow those wishes
wherever practicable and consistent with the purpose of
the decision. There must be no unlawful discrimination.

Participation principle

1.5

Patients must be given the opportunity to be involved,
as far as is practicable in the circumstances, in planning,
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developing and reviewing their own treatment and

care to help ensure that it is delivered in a way that is

as appropriate and effective for them as possible. The
involvement of carers, family members and other people
who have an interest in the patient's welfare should

be encouraged (unless there are particular reasons to
the contrary) and their views taken seriously.

Effectiveness, efficiency and equity principle

1.6

People taking decisions under the Act must seek to use
the resources available to them and to patients in the
most effective, efficient and equitable way, to meet the
needs of patients and achieve the purpose for which the
decision was taken.

Using the principles

1.7

1.8

1.9

All decisions must, of course, be lawful and informed by
good professional practice. Lawfulness necessarily includes
compliance with the Human Rights Act 1998.

The principles inform decisions, they do not determine
them. Although all the principles must inform every
decision made under the Act, the weight given to each
principle in reaching a particular decision will depend on
the context.

That is not to say that in making a decision any of the
principles should be disregarded. It is rather that the
principles as a whole need to be balanced in different
ways according to the particular circumstances of each
individual decision.

Related material

e Human Rights Act 1998

This material does not form part of the Code. It is provided for
assistance only.




CHAPTER 2 Information for patients,
nearest relatives and others

2.1 This chapter gives guidance on the information that must
be given to patients and their nearest relatives. It also
gives guidance on communication with patients and
others generally.

Communication with patients

2.2 Effective communication is essential in ensuring
appropriate care and respect for patients’ rights.
It is important that the language used is clear and
unambiguous and that people giving information check
that the information that has been communicated has
been understood.

2.3 Everything possible should be done to overcome barriers
to effective communication, which may be caused by
any of a number of reasons — for example, if the patient’s
first language is not English. Patients may have difficulty
in understanding technical terms and jargon or in
maintaining attention for extended periods. They may
have a hearing or visual impairment or have difficulty
in reading or writing. A patient's cultural background
may also be very different from that of the person
speaking to them.

2.4  Those with responsibility for the care of patients need
to identify how communication difficulties affect each
patient individually, so that they can assess the needs of
each patient and address them in the most appropriate
way. Hospitals and other organisations should make
people with specialist expertise (eg in sign language or
Makaton) available as required.

2.5 Where an interpreter is needed, every effort should be
made to identify who is appropriate to the patient, given
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2.6

2.7

the patient's gender, religion, language, dialect, cultural
background and age. The patient's relatives and friends
should only exceptionally be used as intermediaries or
interpreters. Interpreters (both professional and non-
professional) must respect the confidentiality of any
personal information they learn about the patient through
their involvement.

Independent advocates' engaged by patients can be
invaluable in helping patients to understand the questions
and information being presented to them and in helping
them to communicate their views to staff. (See chapter 20.)

Wherever possible, patients should be engaged in the
process of reaching decisions which affect their care and
treatment under the Act. Consultation with patients
involves assisting them in understanding the issue, their
role and the roles of others who are involved in taking
the decision. Ideally decisions should be agreed with the
patient. Where a decision is made that is contrary to the
patient's wishes, that decision and the authority for it
should be explained to the patient using a form of
communication that the patient understands.

Information for detained patients and patients on
supervised community treatment

2.8

29

The Act requires hospital managers to take steps to
ensure that patients who are detained in hospital under
the Act, or who are on supervised community treatment
(SCT), understand important information about how

the Act applies to them. This must be done as soon as
practicable after the start of the patient's detention or
SCT. This information must also be given to SCT patients
who are recalled to hospital.

Information must be given to the patient both orally and
in writing. These are not alternatives. Those providing
information to patients should ensure that all relevant
information is conveyed in a way that the patient
understands.

"Independent mental health advocacy services under the Act are expected to be introduced in April 2009.



2.10

It would not be sufficient to repeat what is already written
on an information leaflet as a way of providing
information orally.

Information about detention and SCT

2.11

212

2.13

Patients must be informed:

of the provisions of the Act under which they are
detained or on SCT, and the effect of those provisions;

of the rights (if any) of their nearest relative to
discharge them (and what can happen if their
responsible clinician does not agree with that decision);
and

for SCT patients, of the effect of the community
treatment order, including the conditions which they
are required to keep to and the circumstances in which
their responsible clinician may recall them to hospital.

As part of this, they should be told:

the reasons for their detention or SCT:

the maximum length of the current period of detention
or SCT;

that their detention or SCT may be ended at any time
if it is no longer required or the criteria for it are no
longer met;

that they will not automatically be discharged when the
current period of detention or SCT ends; and

that their detention or SCT will not automatically be
renewed or extended when the current period of
detention or SCT ends.

Patients should also be told the essential legal and factual
grounds for their detention or SCT. For the patient to

be able to effectively challenge the grounds for their
detention or SCT, should they wish, they should be given
the full facts rather than simply the broad reasons. This
should be done promptly and clearly.

CHAPTER

2

Information
for patients,
nearest
relatives and
others
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2.14 In addition, a copy of the detention or SCT
documentation should be made available to the patient,
unless the hospital managers are of the opinion (based
on the advice of the authors of the documents) that the
information disclosed would adversely affect the health or
wellbeing of the patient or others. It may be necessary to
remove any personal information about third parties.

2.15 Where the section of the Act under which the patient is
being detained changes, they must be provided with the
above information to reflect the new situation. This also
applies where a detained patient becomes an SCT patient,
where an SCT patient's community treatment order is
revoked, or where a conditionally discharged patient is
recalled to hospital.

Information about consent to treatment

2.16 Patients must be told what the Act says about treatment
for their mental disorder. In particular they must be told:

e the circumstances (if any) in which they can be treated
without their consent — and the circumstances in which
they have the right to refuse treatment;

e the role of second opinion appointed doctors (SOADs)
and the circumstances in which they may be involved,;
and

e (where relevant) the rules on electro-convulsive
therapy (ECT).

Information about seeking a review of detention or SCT

2.17 Patients must be informed:

e of the right of the responsible clinician and the hospital
managers to discharge them (and, for restricted
patients, that this is subject to the agreement of the
Secretary of State for Justice);

e of their right to ask the hospital managers to
discharge them;

10



2.18

2.19

2.20

e that the hospital managers must consider discharging them
when their detention is renewed or their SCT extended;

e (for NHS patients in independent hospitals) of the
power of the relevant NHS body to discharge them;

e of their rights to apply to the Tribunal;

e of the rights (if any) of their nearest relative to apply to
the Tribunal on their behalf;

e about the role of the Tribunal; and
e how to apply to the Tribunal.

Hospital managers should ensure that patients are offered
assistance to request a hospital managers' hearing or
make an application to the Tribunal. They should also

be told:

e how to contact a suitably qualified legal representative
(and should be given assistance to do so if required);

e that free legal aid may be available; and

e how to contact any other organisation which may be
able to help them make an application to the Tribunal.

It is particularly important that patients on SCT who may
not have daily contact with people who could help them
make an application to the Tribunal are informed and
supported in this process.

SCT patients whose community treatment orders are
revoked, and conditionally discharged patients recalled to
hospital, should be told that their cases will be referred
automatically to the Tribunal.

Information about the Commission

2.21

Patients must be informed about the role of the
Commission and of their right to meet visitors appointed
by the Commission in private. Patients should be told
when the Commission is to visit their hospital and be
reminded of the Commission's role.

CHAPTER

2

Information
for patients,
nearest
relatives and
others

11
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2.22

Patients may also make a complaint to the Commission,
and they should be informed of the process for this.
Support should be made available to patients to do this,
if required. Patients should also be given information
about the hospital's own complaints system and how

to use it.

Information about withholding of correspondence

2.23

Detained patients must be told that post sent by them
may be withheld if the person to whom it is addressed
asks the hospital managers to do so. Patients in high
security psychiatric hospitals must be told about the other
circumstances in which their correspondence may be
withheld, the procedures that will be followed and their
right to ask the Commission to review the decisions taken.

Keeping patients informed of their rights

2.24

2.25

Those with responsibility for patient care should ensure
that patients are reminded from time to time of their
rights and the effects of the Act. It may be necessary to
convey the same information on a number of different
occasions or in different formats and to check regularly
that the patient has fully understood it. Information given
to a patient who is unwell may need to be repeated when
their condition has improved.

A fresh explanation of the patient’s rights should be
considered in particular where:

e the patient is considering applying to the Tribunal, or
when the patient becomes eligible again to apply to
the Tribunal,

* the patient requests the hospital managers to consider
discharging them;

e the rules in the Act about their treatment change
(for example, because three months have passed since
they were first given medication, or because they
have regained capacity to consent to treatment — see
chapters 23 and 24);



2.26

e any significant change in their treatment is being
considered;

e there is to be a Care Programme Approach review
(or its equivalent);

¢ renewal of their detention or extension of their SCT is
being considered; or

e a decision is taken to renew their detention or to
extend their SCT.

When a patient is discharged from detention or SCT, or
the authority for their detention or SCT expires, this fact
should be made clear to them. The patient should also
be given an explanation of what happens next, including
any section 117 after-care or other services which are

to be provided.

Information for nearest relatives

2.27 The Act also requires hospital managers to take such steps

2.28

2.29

as are practicable to give the patient's nearest relative a
copy of any information given to the patient in writing,
unless the patient requests otherwise. The information
should be given to the nearest relative when the
information is given to the patient, or within a reasonable
time afterwards.

When a patient detained under the Act or on SCT is
given information, they should be told that the written
information will also be supplied to their nearest relative,
so that they have a chance to object.

The nearest relative should also be told of the patient's
discharge from detention or SCT (where practicable),
unless either the patient or the nearest relative has
requested that information about discharge should not be
given. This includes discharge from detention onto SCT.

If practicable, the information should be given at least
seven days in advance of the discharge.

CHAPTER

2

Information
for patients,
nearest
relatives and
others

13



Mental Health Act Code of Practice

2.30

2.31

2.32

2.33

In addition, regulations require nearest relatives to be
informed of various other events, including the renewal of
a patient’s detention, extension of SCT and transfer from
one hospital to another.

These duties to inform nearest relatives are not absolute.
In almost all cases, information is not to be shared if the
patient objects.

In addition, there will occasionally be cases where these
duties do not apply because disclosing information about
the patient to the nearest relative cannot be considered
practicable, on the grounds that it would have a
detrimental impact on the patient that is disproportionate
to any advantage to be gained from informing the nearest
relative. This would therefore be a breach of the patient's
right to privacy under the European Convention on
Human Rights. The risk of this is greatest where the
nearest relative is someone whom the patient would not
have chosen themselves.

Before disclosing information to nearest relatives without
a patient's consent, the person concerned must consider
whether the disclosure would be likely to:

e put the patient at risk of physical harm or financial or
other exploitation;

e cause the patient emotional distress or lead to a
deterioration in their mental health; or

e have any other detrimental effect on their health or
wellbeing, and if so whether the advantages to the
patient and the public interest of the disclosure
outweigh the disadvantages to the patient, in the
light of all the circumstances of the case.

Communication with other people nominated
by the patient

2.34

14

Patients may want to nominate one or more people
who they would wish to be involved in, or notified of,
decisions related to their care and treatment.



2.35

2.36

2.37

Patients may nominate an independent mental health
advocate, another independent advocate or a legal
professional. But they may also nominate a relative,
friend or other informal supporter.

The involvement of such friends, relatives or other
supporters can have significant benefits for the care and
treatment of the patient. It can provide reassurance to the
patient, who may feel distrustful of professionals who are
able to impose compulsory measures on them, or are
relatively unfamiliar and unknown to the patient. People
who know the patient well can provide knowledge of the
patient and perspectives that come from long-standing
and intimate involvement with the patient prior to (and
during) their involvement with mental health services.
They can provide practical assistance in helping the
patient to convey information and views and may have
knowledge of advance decisions or statements made by
the patient (see chapter 17).

Professionals should normally agree to a patient's request
to involve relatives, friends or other informal supporters.
They should tell the patient whenever such a request will
not be, or has not been, granted. Where a patient's
request is refused, it is good practice to record this in the
patient's notes, giving reasons for the refusal. It may not
always be appropriate to involve another person as
requested by the patient, for example where:

e contacting and involving the person would result in a
delay to the decision in question that would not be in
the patient’s best interests;

¢ the involvement of the person is contrary to the best
interests of the patient; or

e that person has requested that they should not be
involved.

CHAPTER

2

Information
for patients,
nearest
relatives and
others

15
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2.38

Professionals should also take steps to find out whether
patients who lack capacity to take particular decisions for
themselves have an attorney or deputy with authority to
take the decision on their behalf. Where there is such a
person, they act as the agent of the patient, and should
be informed in the same way as the patient themselves
about matters within the scope of their authority.

Involvement of carers

2.39

2.40

2.41

2.42

Carers frequently play a vital role in helping to look after
relatives and friends who have mental disorders. It is
important to identify all individuals who provide regular
and substantial care for patients, to ensure that health
and social services assess those carers’ needs and, where
relevant, provide services to meet them.

Unless there are reasons to the contrary, patients should
be encouraged to agree to their carers being involved in
decisions under the Act and to them being kept informed.
If patients lack capacity to consent to this, it may be
appropriate to involve and inform carers if it is in the
patient's best interests — although that decision must
always be made in the light of the specific circumstances
of the case.

In order to ensure that carers can, where appropriate,
participate fully in decision-making, it is important that
they have access to:

e practical and emotional help and support to help them
to participate; and

e timely access to comprehensive, up-to-date and
accurate information.

Even if carers cannot be given detailed information about
the patient's case, where appropriate they should be
offered general information which may help them
understand the nature of mental disorder, the way it is
treated, and the operation of the Act.



Information for patients’ children

2.43

In considering the kind and amount of information which
children and young people (especially young carers)
should receive about a parent's condition or treatment,
the people giving the information will need to balance the
interests of the child or young person against the patient’s
right to privacy and their wishes and feelings. Any such
information should be appropriate to the age and
understanding of the child or young person.

Hospital managers' information policy

2.44

The formal duty to ensure that detained and SCT patients
and their nearest relatives have been informed about their
legal situation and rights falls to the hospital managers.

In practice, it would usually be more appropriate for
professionals working with the patient to provide them
with the information. In order to fulfil their statutory
duties hospital managers should have policies in place

to ensure that:

e the correct information is given to patients and their
nearest relatives;

e information is given in accordance with the requirements
of the legislation, at a suitable time and in an accessible
format, where appropriate with the aid of assistive
technologies and interpretative and advocacy services;

e people who give the information have received
sufficient training and guidance;

* a record is kept of the information given, including
how, when, where and by whom it was given, and an
assessment made of how well the information was
understood by the recipient; and

* a regular check is made that information has been
properly given to each patient and understood
by them.

CHAPTER

2

Information
for patients,
nearest
relatives and
others

17
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Information for informal hospital in-patients

2.45 Although the Act does not impose any duties to give

information to informal patients, these patients should
be made aware of their legal position and rights. Local
policies and arrangements about movement around the
hospital and its grounds must be clearly explained to the
patients concerned. Failure to do so could lead to a
patient mistakenly believing that they are not allowed
freedom of movement, which could result in an unlawful
deprivation of their liberty.

Information for those subject to guardianship

2.46 Responsible local social service authorities (LSSAs) are

required to take steps to ensure that guardianship patients
understand their rights to apply to the Tribunal and the
rights of their nearest relatives. The same information
must also normally be given to nearest relatives. More
generally, LSSAs (and private guardians) should do what
they can to ensure that patients understand why they
have been made subject to guardianship and what it
means for them.



CHAPTER 3
Mental disorder

3.1 This chapter gives guidance on the definition of mental
disorder for the purposes of the Act.

Definition of mental disorder

3.2 Mental disorder is defined for the purposes of the Act
as “any disorder or disability of the mind"”. Relevant
professionals should determine whether a patient has
a disorder or disability of the mind in accordance with
good clinical practice and accepted standards of what
constitutes such a disorder or disability.

3.3  Examples of clinically recognised conditions which could
fall within this definition are given in the following box.

Clinically recognised conditions which could fall within the
Act's definition of mental disorder

e affective disorders, such as depression and bipolar disorder
e schizophrenia and delusional disorders

e neurotic, stress-related and somatoform disorders,
such as anxiety, phobic disorders, obsessive
compulsive disorders, post-traumatic stress disorder
and hypochondriacal disorders

e organic mental disorders such as dementia and delirium
(however caused)

e personality and behavioural changes caused by brain injury
or damage (however acquired)

e personality disorders

e mental and behavioural disorders caused by psychoactive
substance use (but see paragraphs 3.8-3.12)
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eating disorders, non-organic sleep disorders and
non-organic sexual disorders

learning disabilities (but see paragraphs 3.13-3.15)

autistic spectrum disorders (including Asperger's syndrome)
(but see paragraphs 3.16-3.17)

behavioural and emotional disorders of children and
adolescents

(Note: this list is not exhaustive.)

3.4

3.5

3.6

The fact that someone has a mental disorder is never
sufficient grounds for any compulsory measure to be
taken under the Act. Compulsory measures are permitted
only where specific criteria about the potential
consequences of a person’s mental disorder are met.
There are many forms of mental disorder which are
unlikely ever to call for compulsory measures.

Care must always be taken to avoid diagnosing,

or failing to diagnose, mental disorder on the basis

of preconceptions about people or failure to appreciate
cultural and social differences. What may be indicative of
mental disorder in one person, given their background
and individual circumstances, may be nothing of the sort
in another person.

Difference should not be confused with disorder. No-one
may be considered to be mentally disordered solely
because of their political, religious or cultural beliefs,
values or opinions, unless there are proper clinical grounds
to believe that they are the symptoms or manifestations
of a disability or disorder of the mind. The same is true of
a person's involvement, or likely involvement, in illegal,
anti-social or “immoral” behaviour. Beliefs, behaviours or
actions which do not result from a disorder or disability of
the mind are not a basis for compulsory measures under
the Act, even if they appear unusual or cause other
people alarm, distress or danger.




3.7

A person's sexual orientation towards people of the same
gender (or both the same and the other gender) is not a
mental disorder for any purpose.

Dependence on alcohol or drugs

3.8

3.9

3.10

3.11

3.12

Section 1(3) of the Act states that dependence on alcohol
or drugs is not considered to be a disorder or disability of
the mind for the purposes of the definition of mental
disorder in the Act.

This means that there are no grounds under the Act for
detaining a person in hospital (or using other compulsory
measures) on the basis of alcohol or drug dependence
alone. Drugs for these purposes may be taken to include

solvents and similar substances with a psychoactive effect.

Alcohol or drug dependence may be accompanied by, or
associated with, a mental disorder which does fall within
the Act's definition. If the relevant criteria are met, it is
therefore possible (for example) to detain people who are
suffering from mental disorder, even though they are also
dependent on alcohol or drugs. This is true even if the
mental disorder in question results from the person's
alcohol or drug dependence.

The Act does not exclude other disorders or disabilities

of the mind related to the use of alcohol or drugs. These
disorders — for example, withdrawal state with delirium
or associated psychotic disorder, acute intoxication and
organic mental disorders associated with prolonged abuse
of drugs or alcohol — remain mental disorders for the
purposes of the Act.

Medical treatment for mental disorder under the Act
(including treatment with consent) can include measures
to address alcohol or drug dependence if that is an
appropriate part of treating the mental disorder which

is the primary focus of the treatment.

CHAPTER
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Learning disabilities and autistic spectrum disorders

3.13

3.14

3.15

3.16

3.17

Learning disabilities and autistic spectrum disorders are
forms of mental disorder as defined in the Act.

However, someone with a learning disability and no
other form of mental disorder may not be detained for
treatment or made subject to guardianship or supervised
community treatment unless their learning disability is
accompanied by abnormally aggressive or seriously
irresponsible conduct on their part.

This “learning disability qualification” applies only to
specific sections of the Act. In particular, it does not apply
to detention for assessment under section 2 of the Act.

The learning disability qualification does not apply to
autistic spectrum disorders (including Asperger's
syndrome). It is possible for someone with an autistic
spectrum disorder to meet the criteria for compulsory
measures under the Act without having any other form of
mental disorder, even if their autistic spectrum disorder is
not associated with abnormally aggressive or seriously
irresponsible behaviour. While experience suggests that
this is likely to be necessary only very rarely, the possibility
should never automatically be discounted.

For further guidance on particular issues relating to people
with learning disabilities or autistic spectrum disorders
(including further guidance on the learning disability
qualification), see chapter 34.

Personality disorders

3.18

Apart from the learning disability qualification described
above, the Act does not distinguish between different
forms of mental disorder. The Act therefore applies to
personality disorders (of all types) in exactly the same way
as it applies to mental illness and other mental disorders.



CHAPTER

3.19 No assumptions should be made about the suitability of 3
using the Act — or indeed providing services without using Mental
the Act — in respect of personality disorders or the people i
who have them. The factors which should inform
decisions are the needs of the individual patient, the risks
posed by their disorder and what can be done to address
those needs and risks, in both the short and longer term
(see chapter 35 for further guidance on personality
disorders).
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CHAPTER 4 Applications
for detention in hospital

4.1  This chapter gives guidance on the making of applications
for detention in hospital under Part 2 of the Act.

Grounds for making an application for detention

4.2 An application for detention may only be made where the
grounds in either section 2 or section 3 of the Act are met
(see box below).

Criteria for applications

A person can be detained for assessment under section 2
only if both the following criteria apply:

e the person is suffering from a mental disorder of a nature
or degree which warrants their detention in hospital for
assessment (or for assessment followed by treatment) for
at least a limited period; and

e the person ought to be so detained in the interests
of their own health or safety or with a view to the
protection of others.

A person can be detained for treatment under section 3
only if all the following criteria apply:

e the person is suffering from a mental disorder of a
nature or degree which makes it appropriate for them
to receive medical treatment in hospital;

e itis necessary for the health or safety of the person or for
the protection of other persons that they should receive
such treatment and it cannot be provided unless the
patient is detained under this section; and

e appropriate medical treatment is available.




4.3

4.4

4.5

The criteria require consideration of both the nature and
degree of a patient’s mental disorder. Nature refers to
the particular mental disorder from which the patient is
suffering, its chronicity, its prognosis, and the patient's
previous response to receiving treatment for the disorder.
Degree refers to the current manifestation of the
patient’s disorder.

Before it is decided that admission to hospital is necessary,
consideration must be given to whether there are
alternative means of providing the care and treatment
which the patient requires. This includes consideration of
whether there might be other effective forms of care or
treatment which the patient would be willing to accept,
and of whether guardianship would be appropriate
instead.

In all cases, consideration must be given to:

e the patient's wishes and view of their own needs;
 the patient's age and physical health;

e any past wishes or feelings expressed by the patient;
e the patient’s cultural background,;

e the patient's social and family circumstances;

e the impact that any future deterioration or lack of
improvement in the patient's condition would have on
their children, other relatives or carers, especially those
living with the patient, including an assessment of these
people's ability and willingness to cope; and

e the effect on the patient, and those close to the
patient, of a decision to admit or not to admit under
the Act.

CHAPTER
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Factors to consider — the health or safety of the patient

4.6  Factors to be considered in deciding whether patients
should be detained for their own health or safety include:

the evidence suggesting that patients are at risk of:

— suicide;

- self-harm;

— self-neglect or being unable to look after their own
health or safety; or

- jeopardising their own health or safety accidentally,
recklessly or unintentionally;

or that their mental disorder is otherwise putting their
health or safety at risk;

any evidence suggesting that the patient's mental
health will deteriorate if they do not receive treatment;

the reliability of such evidence, including what is known
of the history of the patient's mental disorder;

the views of the patient and of any carers, relatives or
close friends, especially those living with the patient,
about the likely course of the disorder and the
possibility of it improving;

the patient's own skills and experience in managing
their condition;

the potential benefits of treatment, which should be
weighed against any adverse effects that being
detained might have on the patient’s wellbeing; and

whether other methods of managing the risk are
available.

Factors to consider — protection of others

4.7  In considering whether detention is necessary for the
protection of other people, the factors to consider are
the nature of the risk to other people arising from the

26



4.8

CHAPTER

patient’s mental disorder, the likelihood that harm will
result and the severity of any potential harm, taking Falieaons
into account: for detention

e that it is not always possible to differentiate risk of in\aospital

harm to the patient from the risk of harm to others;

e the reliability of the available evidence, including any
relevant details of the patient's clinical history and past
behaviour, such as contact with other agencies and
(where relevant) criminal convictions and cautions;

e the willingness and ability of those who live with the
patient and those who provide care and support to
the patient to cope with and manage the risk; and

e whether other methods of managing the risk are
available.

Harm to other people includes psychological as well as
physical harm.

Alternatives to detention - patients with capacity to
consent to admission

4.9

4.10

4.11

When a patient needs to be in hospital, informal
admission is usually appropriate when a patient who has
the capacity to do so consents to admission. (See chapter
36 for guidance on when parents might consent to
admission on behalf of children and young people.)

However, this should not be regarded as an absolute rule,
especially if the reason for considering admission is that
the patient presents a clear danger to themselves or
others because of their mental disorder.

Compulsory admission should, in particular, be considered
where a patient's current mental state, together with
reliable evidence of past experience, indicates a strong
likelihood that they will have a change of mind about
informal admission, either before or after they are
admitted, with a resulting risk to their health or safety

or to the safety of other people.
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4.12 The threat of detention must not be used to induce a
patient to consent to admission to hospital or to treatment
(and is likely to invalidate any apparent consent).

Alternatives to detention — patients who lack capacity
to consent to admission or treatment

4.13 In deciding whether it is necessary to detain-patients,
doctors and approved mental health professionals
(AMHPs) must always consider the alternative ways
of providing the treatment or care they need.

4.14 The fact that patients cannot consent to the treatment
they need, or to being admitted to hospital, does not
automatically mean that the Act must be used. It may be
possible to rely instead on the provisions of the Mental
Capacity Act 2005 (MCA) to provide treatment in the
best interests of patients who are aged 16 or over and
who lack capacity to consent to treatment.

4.15 This may be possible even if the provision of treatment
unavoidably involves depriving patients of their liberty.
Deprivation of liberty for the purposes of care or
treatment in a hospital or care home can be authorised in
a person'’s best interests under the deprivation of liberty
safeguards in the MCA if the person is aged 18 or over.’

4.16 If admission to hospital for assessment or treatment for
mental disorder is necessary for a patient who lacks
capacity to consent to it, an application under the Mental
Health Act should be made if:

 providing appropriate care or treatment for the patient
will unavoidably involve depriving them of their liberty,
there is no attorney or deputy willing to consent to
admission and treatment on their behalf, and the MCA
deprivation of liberty safeguards cannot be used; or

e for any other reason, the assessment or treatment the
patient needs cannot be safely or effectively delivered
by relying on the MCA alone.

"The deprivation of liberty safeguards are expected to be in force from April 2009. It is also possible for the Court of Protection to
authorise deprivation of liberty under the MCA, but doctors and AMHPs are not required to apply to the Court before considering
28 whether the use of the Mental Health Act is necessary.



4.17 The MCA deprivation of liberty safeguards can be used
only if the six qualifying requirements summarised in the
table below are met.

Summary of qualifying requirements in the MCA's deprivation

of liberty safeguards

Age requirement

The person is at least 18 years old.

Mental health
requirement

The person has a mental disorder.

Mental capacity
requirement

The person lacks capacity to decide
whether to be in a hospital or care home
for the proposed treatment or care.

Best interests
requirement

The proposed deprivation of liberty is in
the person'’s best interests and it is a
necessary and proportionate response to
the risk of them suffering harm.

Eligibility
requirement

The person is not subject, or potentially
subject, to specified provisions of the
Mental Health Act in a way that makes
them ineligible.

No refusals
requirement

There is no advance decision, or decision
of an attorney or deputy which makes
the proposed deprivation of liberty
impossible.

4.18 The key points when considering whether an application
for detention should be made under the Mental Health
Act instead of relying on the MCA's deprivation of liberty
safeguards are that those safeguards cannot be used if:

e the patient is aged under 18;

e the patient has made a valid and applicable advance
decision refusing a necessary element of the treatment
for which they are to be admitted to hospital
(see chapter 17);
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4.19

4.20

4.21

e the use of the safeguards would conflict with a decision
of the person’s attorney or deputy or of the Court of
Protection; or

e the patient meets the criteria in section 2 or section 3
of the Mental Health Act and is objecting to being
admitted to (or remaining in) hospital for mental health
treatment.

In that last case, whether a patient is objecting has to be
considered in the round, taking into account all the
circumstances, so far as they are reasonably ascertainable.
The decision to be made is whether the patient objects to
treatment — the reasonableness of that objection is not
the issue. In many cases the patient will be perfectly able
to state their objection. But in other cases doctors and
AMHPs will need to consider the patient's behaviour,
wishes, feelings, views, beliefs and values, both present
and past, so far as they can be ascertained. If there is
reason to think that a patient would object, if able to do
so, then the patient should be taken to be objecting.

Even if providing appropriate care or treatment will not
unavoidably involve a deprivation of liberty, it may be
necessary to detain a patient under the Mental Health Act
rather than relying on the MCA because:

e the patient has, by means of a valid and applicable
advance decision, refused a necessary element of the
treatment required; or

e the patient lacks capacity to make decisions on some
elements of the care and treatment they need, but has
capacity to decide about a vital element — eg admission
to hospital — and either has already refused it or is likely
to do so.

Whether or not the deprivation of liberty safeguards could
be used, other reasons why it may not be possible to rely
on the MCA alone include the following:



4.22

4.23

4.24

the patient's lack of capacity to consent is fluctuating or
temporary and the patient is not expected to consent
when they regain capacity. This may be particularly
relevant to patients having acute psychotic, manic or
depressive episodes;

a degree of restraint needs to be used which is justified
by the risk to other people but which is not permissible
under the MCA because, exceptionally, it cannot be
said to be proportionate to the risk to the patient
personally; and

there is some other specific identifiable risk that the
person might not receive the treatment they need if the
MCA is relied on and that either the person or others
might potentially suffer harm as a result.

Otherwise, if the MCA can be used safely and effectively
to assess or treat a patient, it is likely to be difficult to
demonstrate that the criteria for detaining the patient
under the Mental Health Act are met.

For further information on the MCA deprivation of
liberty safeguards, see the addendum to the MCA Code
of Practice.

For the different considerations which apply to children
and young people, see chapter 36.

Section 2 or section 3

4.25 An application for detention can be made under either

section 2 or section 3 of the Mental Health Act.

426 Section 2 should be used if:

e the full extent of the nature and degree of a patient's

condition is unclear;

there is a need to carry out an initial in-patient
assessment in order to formulate a treatment plan, or
to reach a judgement about whether the patient will
accept treatment on a voluntary basis following
admission; or

CHAPTER
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4.27

e there is a need to carry out a new in-patient
assessment in order to re-formulate a treatment plan,
or to reach a judgement about whether the patient will
accept treatment on a voluntary basis.

Section 3 should be used if:

e the patient is already detained under section 2
(detention under section 2 cannot be renewed by
a new section 2 application); or

e the nature and current degree of the patient's mental
disorder, the essential elements of the treatment plan to
be followed and the likelihood of the patient accepting
treatment on a voluntary basis are already established.

The assessment process

4.28

4.29

4.30

An application for detention may be made by an AMHP
or the patient's nearest relative. An AMHP is usually a
more appropriate applicant than a patient's nearest
relative, given an AMHP's professional training and
knowledge of the legislation and local resources, together
with the potential adverse effect that an application by
the nearest relative might have on their relationship with
the patient.

An application must be supported by two medical
recommendations given in accordance with the Act.

Doctors who are approached directly by a nearest relative
about making an application should advise the nearest
relative that it is preferable for an AMHP to consider the
need for a patient to be admitted under the Act and for
the AMHP to make any consequent application. Doctors
should also advise the nearest relative of their right to
require a local social services authority (LSSA) to arrange
for an AMHP to consider the patient's case. Doctors
should never advise a nearest relative to make an
application themselves in order to avoid involving an
AMHP in an assessment.



Objective of the assessment

431 The objective of the assessment is to determine whether
the criteria for detention are met and, if so, whether an
application for detention should be made.

4.32 Because a proper assessment cannot be carried out
without considering alternative means of providing care
and treatment, AMHPs and doctors should, as far as
possible in the circumstances, identify and liaise with
services which may potentially be able to provide
alternatives to admission to hospital. That could include
crisis and home treatment teams.

Responsibilities of local social services authorities

4.33 LSSAs are responsible for ensuring that sufficient AMHPs
are available to carry out their roles under the Act,
including assessing patients to decide whether an
application for detention should be made. To fulfil their
statutory duty, LSSAs must have arrangements in place in
their area to provide a 24-hour service that can respond
to patients’ needs.

4.34 Section 13 of the Act places a specific duty on LSSAs to
arrange for an AMHP to consider the case of any patient
who is within their area if they have reason to believe that
an application for detention in hospital may need to be
made in respect of the patient. LSSAs must make such
arrangements if asked to do so by (or on behalf of) the
nearest relative.

4.35 |If a patient is already detained under section 2 as the
result of an application made by an AMHP, the LSSA on
whose behalf that AMHP was acting is responsible for
arranging for an AMHP to consider the patient's case
again if the LSSA has reason to believe that an application
under section 3 may be necessary. This applies even if the
patient has been detained outside that LSSA's area.

4.36 These duties do not prevent any other LSSA from
arranging for an AMHP to consider a patient's case if
that is more appropriate.
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Setting up the assessment

4.37

4.38

4.39

4.40

4.41

Local arrangements should, as far as possible, ensure
that assessments are carried out by the most appropriate
AMHP and doctors in the particular circumstances.

Where a patient is known to belong to a group for which
particular expertise is desirable (eg they are aged under
18 or have a learning disability), at least one of the
professionals involved in their assessment should have
expertise in working with people from that group,
wherever possible.

If this is not possible, at least one of the professionals
involved in the person's assessment should, if at all
possible, consult with one or more professionals who do
have relevant expertise and involve them as closely as the
circumstances of the case allow.

Unless different arrangements have been agreed locally
between the relevant authorities, AMHPs who assess
patients for possible detention under the Act have overall
responsibility for co-ordinating the process of assessment.
In doing so, they should be sensitive to the patient's age,
gender (and gender identity), social, cultural, racial and
religious background and sexual orientation. They should
also consider how any disability the patient has may affect
the way the assessment needs to be carried out.

Given the importance of good communication, it is
essential that those professionals who assess patients are
able to communicate with the patient effectively and
reliably to prevent potential misunderstandings. AMHPs
should establish, as far as possible, whether patients have
particular communication needs or difficulties and take
steps to meet them, for example by arranging a signer
or a professional interpreter. AMHPs should also be

in a position, where appropriate, to supply suitable
equipment to make communication easier with patients
who have impaired hearing, but who do not have their
own hearing aid.



4.42

4.43

4.44

4.45

4.46

4.47

CHAPTER
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See paragraphs 4.106-4.110 for specific guidance in
relation to the assessment of people who are deaf. For

Applications
further guidance on specific issues that may arise when fofzetention
assessing people who have a learning disability or an in hospital

autistic spectrum disorder, or who have a personality
disorder, see chapter 34 and chapter 35 respectively.

Doctors and AMHPs undertaking assessments need to
apply professional judgement and reach decisions
independently of each other, but in a framework of
co-operation and mutual support.

Unless there is good reason for undertaking separate
assessments, patients should, where possible, be seen
jointly by the AMHP and at least one of the two doctors
involved in the assessment.

While it may not always be feasible for the patient to be
examined by both doctors at the same time, they should
both discuss the patient’s case with the person considering
making an application for the patient's detention.

Everyone involved in an assessment should be alert to
the need to provide support for colleagues, especially
where there is a risk of the patient causing physical harm.
People carrying out assessments should be aware of
circumstances in which the police should be asked to
provide assistance, in accordance with arrangements
agreed locally with the police, and of how to use that
assistance to maximise the safety of everyone involved

in the assessment.

Locally agreed arrangements on the involvement of the
police should include a joint risk assessment tool to help
determine the level of risk, what (if any) police assistance
may be required and how quickly it is needed. In cases
where no warrant for the police to enter premises under
section 135 of the Act is being applied for (see chapter 10),
the risk assessment should indicate the reasons for this
and explain why police assistance is nonetheless necessary.
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The role of approved mental health professionals

4.48

4.49

4.50

4.51

AMHPs may make an application for detention only
if they:

e have interviewed the patient in a suitable manner;

e are satisfied that the statutory criteria for detention
are met; and

e are satisfied that, in all the circumstances of the case,
detention in hospital is the most appropriate way of
providing the care and medical treatment the patient
needs.

Once AMHPs have decided that an application should be
made, they must then decide whether it is necessary or
proper for them to make the application themselves. If
they decide it is, having considered any views expressed
by the patient's relatives and all the other relevant
circumstances, AMHPs must make the application.

At the start of an assessment, AMHPs should identify
themselves to the person being assessed, members of

the person's family, carers or friends and the other
professionals present. AMHPs should ensure that the
purpose of the visit, their role and that of the other
professionals are explained. They should carry documents
with them at all times which identify them as AMHPs and
which specify both the LSSA which approved them and
the LSSA on whose behalf they are acting.

Although AMHPs act on behalf of a LSSA, they cannot be
told by the LSSA or anyone else whether or not to make
an application. They must exercise their own judgement,
based on social and medical evidence, when deciding
whether to apply for a patient to be detained under the
Act. The role of AMHPs is to provide an independent
decision about whether or not there are alternatives to
detention under the Act, bringing a social perspective to
bear on their decision.



4.52

453

454

4.55

If patients want someone else (eg a familiar person or an
advocate) to be present during the assessment and any
subsequent action that may be taken, then ordinarily
AMHPs should assist in securing that person's attendance,
unless the urgency of the case makes it inappropriate to
do so. Patients may feel safer or more confident with a
friend or other person they know well in attendance.
Equally, an advocate can help to reassure patients. Some
patients may already be receiving help from an advocate.

Patients should usually be given the opportunity of
speaking to the AMHP alone. However, if AMHPs have
reason to fear physical harm, they should insist that
another professional is present.

It is not desirable for patients to be interviewed through
a closed door or window, and this should be considered
only where other people are at serious risk. Where direct
access to the patient is not possible, but there is no
immediate risk of physical danger to the patient or to
anyone else, AMHPs should consider applying for a
warrant under section 135 of the Act, allowing the police
to enter the premises (see chapter 10).

Where patients are subject to the short-term effects of
alcohol or drugs (whether prescribed or self-administered)
which make interviewing them difficult, the AMHP
should either wait until the effects have abated before
interviewing the patient or arrange to return later. If it is
not realistic to wait, because of the patient's disturbed
behaviour and the urgency of the case, the assessment
will have to be based on whatever information the AMHP
can obtain from reliable sources. This should be made
clear in the AMHP's record of the assessment.

The AMHP and the nearest relative
456 AMHPs are required by the Act to attempt to identify

the patient’s nearest relative as defined in section 26 of
the Act.
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4.57

4.58

4.59

4.60

4.61

38

When AMHPs make an application for detention under
section 2, they must take such steps as are practicable to
inform the nearest relative that the application is to be
(or has been) made and of the nearest relative's power
to discharge the patient.

Before making an application for detention under
section 3, AMHPs must consult the nearest relative,
unless it is not reasonably practicable or would involve
unreasonable delay.

Circumstances in which the nearest relative need not be
informed or consulted include those where:

e itis not practicable for the AMHP to obtain sufficient
information to establish the identity or location of the
nearest relative, or where to do so would require an
excessive amount of investigation involving
unreasonable delay; and

e consultation is not possible because of the nearest
relative’'s own health or mental incapacity.

There may also be cases where, although physically
possible, it would not be reasonably practicable to inform
or consult the nearest relative because there would be a
detrimental impact on the patient which would result in
infringement of the patient’s right to respect for their
privacy and family life under article 8 of the European
Convention on Human Rights and which could not be
justified by the benefit of the involvement of the nearest
relative.” Detrimental impact may include cases where
patients are likely to suffer emotional distress,
deterioration in their mental health, physical harm, or
financial or other exploitation as a result of the
consultation.

Consulting and notifying the nearest relative is a
significant safeguard for patients. Therefore decisions not
to do so on these grounds should not be taken lightly.
AMHPs should consider all the circumstances of the
case, including:

*See in particular R. (on the application of E) v Bristol City Council [2005] EWHC 74 (Admin).



4.62

4.63

4.64

4.65

e the benefit to the patient of the involvement of their
nearest relative;

 the patient's wishes (taking into account whether they
have the capacity to decide whether they would want
their nearest relative involved and any statement of
their wishes they have made in advance);

e any detrimental effect that involving the nearest
relative would have on the patient’s health and
wellbeing; and

e whether there is any good reason to think that the
patient's objection may be intended to prevent
information relevant to the assessment being
discovered.

AMHPs may also consider the degree to which the
nearest relative has been willing to be involved on
previous occasions, but unwillingness to act previously
should not automatically be taken to imply current
unwillingness.

If they do not consult or inform the nearest relative,
AMHPs should record their reasons. Consultation must
not be avoided purely because it is thought that the
nearest relative might object to the application.

When consulting nearest relatives AMHPs should,
where possible:

e ascertain the nearest relative's views about both the
patient's needs and the nearest relative's own needs in
relation to the patient;

e inform the nearest relative of the reasons for
considering an application for detention and what the
effects of such an application would be; and

e inform the nearest relative of their role and rights under
the Act.

If the nearest relative objects to an application being
made for admission for treatment under section 3, the
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application cannot be made. If it is thought necessary to
proceed with the application to ensure the patient's safety
and the nearest relative cannot be persuaded to agree,
the AMHP will need to consider applying to the county
court for the nearest relative's displacement under

section 29 of the Act (see chapter 8).

Consultation with other people

4.66

4.67

4.68

4.69

Although there are specific requirements to consult the
nearest relative, it is important to recognise the value of
involving other people, particularly the patient's carers and
family, in the decision-making process as well. Carers and
family members are often able to provide a particular
perspective on the patient's circumstances. Insofar as the
urgency of the case allows, AMHPs should consider
consulting with other relevant relatives, carers or friends
and should take their views into account.

Where patients are under 18, AMHPs should in particular
consider consulting with the patient's parents (or other
people who have parental responsibility for the patient),
assuming they are not the patient's nearest relative
anyway.

In deciding whether it is appropriate to consult carers and
other family members, AMHPs should consider:

e the patient’s wishes;

e the nature of the relationship between the patient and
the person in question, including how long the
relationship has existed; and

e whether the patient has referred to any hostility
between them and the person in question, or there is
other evidence of hostility, abuse or exploitation.

AMHPs should also consult wherever possible with other
people who have been involved with the patient’s care.
These could include people working for statutory,
voluntary or independent mental health services and other
service providers who do not specialise in mental health
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services but have contact with the patient. For example,
the patient may be known to services for older people or
substance misuse services.

Some patients may have an attorney or deputy appointed
under the MCA who has authority to make decisions
about their personal welfare. Where such a person is
known to exist, AMHPs should take reasonable steps to
contact them and seek their opinion. Where attorneys or
deputies have the power to consent or refuse treatment
for mental disorder on the patient's behalf, they should
also be given the opportunity to talk directly to the
doctors assessing the patient, where practicable.

Medical examination by doctors as part of
the assessment

4.71

4.72

4.73

A medical examination must involve:

e direct personal examination of the patient and their
mental state; and

e consideration of all available relevant clinical
information, including that in the possession of others,
professional or non-professional.

If direct physical access to the patient is not immediately
possible and it is not desirable to postpone the examination
in order to negotiate access, consideration should be given
to requesting that an AMHP apply for a warrant under
section 135 of the Act (see paragraph 4.54).

Where practicable, at least one of the medical
recommendations must be provided by a doctor with
previous acquaintance with the patient. Preferably, this
should be a doctor who has personally treated the
patient. But it is sufficient for the doctor to have had
some previous knowledge of the patient’s case.
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4.74

4.75

4.76

4.77

It is preferable that a doctor who does not have previous
acquaintance with the patient be approved under section
12 of the Act. The Act requires that at least one of the
doctors must be so approved.

If the doctors reach the opinion that the patient needs to
be admitted to hospital, it is their responsibility to take the
necessary steps to secure a suitable hospital bed. It is not
the responsibility of the applicant, unless it has been
agreed locally between the LSSA and the relevant NHS
bodies that this will be done by any AMHP involved in
the assessment. Primary care trusts are responsible for
commissioning mental health services to meet the needs
of their areas. They should ensure that procedures are in
place through which beds can be identified where required.

Doctors must give reasons for the opinions stated in their
recommendations. When giving a clinical description of
the patient's mental disorder as part of these reasons,
doctors should include a description of the patient's
symptoms and behaviour, not merely a diagnostic
classification.

When making recommendations for detention under
section 3, doctors are required to state that appropriate
medical treatment is available for the patient (see

chapter 6). Preferably, they should know in advance of
making the recommendation the name of the hospital to
which the patient is to be admitted. But, if that is not
possible, their recommendation may state that appropriate
medical treatment will be available if the patient is
admitted to one or more specific hospitals (or units

within a hospital).

Communicating the outcome of the assessment

4.78

Having decided whether or not to make an application for
detention, AMHPs should inform the patient, giving their
reasons. Subject to the normal considerations of patient
confidentiality, AMHPs should also give their decision and
the reasons for it to:
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4.80

e the patient’s nearest relative;
e the doctors involved in the assessment;
e the patient’s care co-ordinator (if they have one); and

e the patient's GP, if they were not one of the doctors
involved in the assessment.

An AMHP should, when informing the nearest relative
that they not do intend to make an application, advise
the nearest relative of their right to do so instead. If the
nearest relative wishes to pursue this, the AMHP should
suggest that they consult with the doctors involved in the
assessment to see if they would be prepared to provide
recommendations anyway.

Where the AMHP has considered a patient's case at

the request of the nearest relative, the reasons for not
applying for the patient's detention must be given to the
nearest relative in writing. Such a letter should contain,

as far as possible, sufficient details to enable the nearest
relative to understand the decision while at the same time
preserving the patient’s right to confidentiality.

Action when it is decided not to apply for detention

4.81

4.82

4.83

There is no obligation on an AMHP or nearest relative
to make an application for detention just because the
statutory criteria are met.

Where AMHPs decide not to apply for a patient's detention
they should record the reasons for their decision. The
decision should be supported, where necessary, by an
alternative framework of care and treatment. AMHPs
must decide how to pursue any actions which their
assessment indicates are necessary to meet the needs of
the patient. That might include, for example, referring the
patient to social, health or other services.

The steps to be taken to put in place any new
arrangements for the patient’s care and treatment, and
any plans for reviewing them, should be recorded in
writing and copies made available to all those who need
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them (subject to the normal considerations of patient
confidentiality).

4.84 ltis particularly important that the patient's care co-
ordinator (if they have one) is fully involved in decisions
about meeting the patient’s needs.

4.85 Arrangements should be made to ensure that information
about assessments and their outcome is passed to
professional colleagues where appropriate, for example
where an application for detention is not immediately
necessary but might be in the future. This information
will need to be available at short notice at any time of day
or night.

4.86 More generally, making out-of-hours services aware of
situations that are ongoing — such as when there is
concern over an individual but no assessment has begun,
or when a person has absconded before an assessment
could start or be completed — assists out-of-hours services
in responding accordingly.

Action when it is decided to make an application

4.87 Most compulsory admissions require prompt action.
However, applicants have up to 14 days (depending on
when the patient was last examined by a doctor as part of
the assessment) in which to decide whether to make the
application, starting with the day they personally last saw
the patient. There may be cases where AMHPs conclude
that they should delay taking a final decision, in order to
see whether the patient's condition changes, or whether
successful alternatives to detention can be put in place in
the interim.

4.88 Before making an application, AMHPs should ensure that
appropriate arrangements are in place for the immediate
care of any dependent children the patient may have and
any adults who rely on the patient for care. Their needs
should already have been considered as part of the
assessment.
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4.90

4.91

4.92

4.93

Where relevant, AMHPs should also ensure that practical
arrangements are made for the care of any pets and for
the LSSA to carry out its other duties under the National
Assistance Act 1948 to secure the patient's home and
protect their property.

Applications for detention must be addressed to the
managers of the hospital where the patient is to be
detained. An application must state a specific hospital.
An application cannot, for example, be made to an NHS
trust without specifying which of the trust's hospitals the
patient is to be admitted to.

Where units under the management of different bodies

exist on the same site (or even in the same building), they

will be separate hospitals for the purposes of the Act,
because one hospital cannot be under the control of two
sets of managers. Where there is potential for confusion,
the respective hospital managers should ensure that there
are distinct names for the units. In collaboration with
LSSAs, they should take steps to ensure that information
is available to AMHPs who are likely to be making
relevant applications to enable them effectively to
distinguish the different hospitals on the site and to
describe them correctly in applications.

Once an application has been completed, the patient
should be conveyed to the hospital as soon as possible,

if they are not already in the hospital. But patients should
not be moved until it is known that the hospital is willing
to accept them.

A properly completed application supported by the
necessary medical recommendations provides the
applicant with the authority to convey the patient to
hospital even if the patient does not wish to go. That

authority lasts for 14 days from the date when the patient

was last examined by one of the doctors with a view to
making a recommendation to support the application.
See chapter 11 for further guidance on conveyance.
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4.94

4.95

4.96

4.97

4.98

4.99

The AMHP should provide an outline report for the
hospital at the time the patient is first admitted or
detained, giving reasons for the application and details
of any practical matters about the patient's circumstances
which the hospital should know. Where possible, the
report should include the name and telephone number
of the AMHP or a care co-ordinator who can give further
information. LSSAs should consider the use of a standard
form on which AMHPs can make this outline report.

Where it is not realistic for the AMHP to accompany the
patient to the hospital — for example, where the admitting
hospital is some distance from the area in which the
AMHP operates - it is acceptable for them to provide

the information outlined above by telephone or fax or
other means compatible with transferring confidential
information. If providing the information by telephone,
the AMHP should ensure that a written report is sent to
the admitting hospital as soon as possible.

An outline report does not take the place of the full report
which AMHPs are expected to complete for their employer
or the LSSA on whose behalf they are acting (if different).

If the patient is a restricted patient, the AMHP should
ensure that the Mental Health Unit of the Ministry of
Justice is notified of the detention as soon as possible.
A duty officer is available at all times to receive this
information, which should not be left until office hours.?

An application cannot be used to admit a patient to any
hospital other than the one stated in the application
(although once admitted a patient may be transferred
to another hospital — see chapter 30).

In exceptional circumstances, if patients are conveyed to a
hospital which has agreed to accept them, but there is no
longer a bed available, the managers and staff of that
hospital should assist in finding a suitable alternative for
the patient. This may involve making a new application to
a different hospital. If the application is under section 3,
new medical recommendations will be required, unless the

°At the time of publication the telephone number is 020 7035 4848.



original recommendations already state that appropriate
medical treatment is available in the proposed new
hospital. The hospital to which the original application
was made should assist in securing new medical
recommendations if they are needed. A situation of this
sort should be considered a serious failure and should be
recorded and investigated accordingly.

Resolving disagreements

4.100 Sometimes there will be differences of opinion between
professionals involved in the assessment. There is nothing
wrong with disagreements: handled properly they offer an
opportunity to safeguard the interests of the patient by
widening the discussion on the best way of meeting their
needs. Doctors and AMHPs should be ready to consult
other professionals (especially care co-ordinators and
others involved with the patient’s current care), while
themselves retaining the final responsibility for their
decision. Where disagreements do occur, professionals
should ensure that they discuss these with each other.

4.101 Where there is an unresolved dispute about an application
for detention, it is essential that the professionals do not
abandon the patient. Instead, they should explore and
agree an alternative plan — if necessary on a temporary
basis. Such a plan should include a risk assessment and
identification of the arrangements for managing the risks.
The alternative plan should be recorded in writing, as
should the arrangements for reviewing it. Copies should
be made available to all those who need them (subject to
the normal considerations of patient confidentiality).

Responsibilities of strategic health authorities for
doctors approved under section 12

4.102 The Secretary of State has delegated to strategic health
authorities (SHAs) the task of approving medical
practitioners under section 12(2) of the Act. Medical
practitioners who are approved clinicians under the Act
are automatically treated as being approved under section
12 as well.
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4.103

SHAs should:

e take active steps to encourage sufficient doctors,
including GPs and those working in prison health
services and the police service, to apply for approval,

e ensure that arrangements are in place for 24-hour
on-call rotas of approved doctors (or an equivalent
arrangement) sufficient to cover each area for which
they are responsible;

e ensure that regularly updated lists of approved doctors
are maintained which indicate how they can be
contacted and the hours that each is available; and

e ensure that the up-to-date list of approved doctors
and details of 24-hour on-call rotas (or the equivalent
arrangement) are available to all those who may
need them, including GPs, providers of hospital and
community mental health services and social services.

Co-operation between local agencies
4.104 NHS bodies and LSSAs should co-operate in ensuring

4.105

that there are opportunities for regular communication
between professionals involved in mental health
assessments, in order to promote understanding and to
provide a forum for clarification of their respective roles
and responsibilities. NHS bodies and LSSAs should also
keep in mind the interface with the criminal justice
agencies, including the probation service and the police.

Opportunities should also be sought to involve and learn
directly from people with experience of being assessed.

Patients who are deaf

4.106 AMHPs and doctors assessing a deaf person should,

wherever possible, have had deaf awareness training,
including basic training in issues relating to mental health
and deafness. Where required, they should also seek
assistance from specialists with appropriate expertise in
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mental health and deafness. This may be available from
one of the specialist hospital units for deafness and

Applicati
mental health. Contact with such units may, in particular, fof’ﬂéctzrlﬁgi
help to prevent deaf people being wrongly assessed as in hospital

having a learning disability or another mental disorder.

4.107 Unless different arrangements have been agreed locally,
the AMHP involved in the assessment should be
responsible for booking and using registered qualified
interpreters with expertise in mental health interpreting,
bearing in mind that the interpretation of thought-
disordered language requires particular expertise. Relay
interpreters (interpreters who relay British Sign Language
(BSL) to hands-on BSL or visual frame signing or close
signing) may be necessary, such as when the deaf person
has a visual impairment, does not use BSL to sign or has
minimal language skills or a learning disability.

4.108 Reliance on unqualified interpreters or health professionals
with only limited signing skills should be avoided. Family
members may (subject to the normal considerations about
patient confidentiality) occasionally be able to assist a
professional interpreter in understanding a patient’s
idiosyncratic use of language. However, family members
should not be relied upon in place of a professional
interpreter, even if the patient is willing for them to
be involved.

4.109 Pre-lingual deafness may cause delayed language
acquisition, which may in turn influence social behaviour.
People carrying out assessments of deaf people under the
Act should have an awareness and knowledge of how
mental health problems present in pre-lingually deaf people.

4.110 Cultural issues need to be taken into account, for instance
in people who are pre-lingually deaf, as they have a visual
perspective of the world and may consider themselves to
be part of a cultural and linguistic minority. This means
that they may behave in ways which are misperceived as
evidence of mental disorder. For example, animated
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signing may be misunderstood as aggression, while
touching a hearing person to talk to them may be
misunderstood as an assault. Deaf people's spoken or
written English may be poor, giving rise to a false
assumption of thought disorder.
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CHAPTER 5 Emergency
applications for detention

5.1  This chapter gives guidance on the making of emergency
applications for detention in hospital under section 4 of
the Act.

Applications for detention for assessment
in an emergency

5.2  The Act permits an application for detention for
assessment to be made under section 4 on the basis of a
single medical recommendation, but only in very limited
circumstances. An application for detention under
section 4 may be made only when:

e the criteria for detention for assessment under section 2
are met;

e the patient's detention is required as a matter of urgent
necessity; and

e obtaining a second medical recommendation would
cause undesirable delay.

5.3  An application under section 4 may be made only if the
applicant has seen the patient personally within the
previous 24 hours. Otherwise, the duties of approved
mental health professionals (AMHPs) in respect of
applications are the same as for applications under
section 2. The guidance given in chapter 4 about the way
in which assessments should be carried out applies equally
to applications under section 4 (except, of course, that
there will be only one doctor involved).

Urgent necessity

5.4  Section 4 should be used only in a genuine emergency,
where the patient's need for urgent assessment outweighs
the desirability of waiting for a second doctor.
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5.6

Section 4 should never be used for administrative
convenience. So, for example, patients should not be
detained under section 4 merely because it is more
convenient for the second doctor to examine the patient
in, rather than outside, hospital.

An emergency may arise where the patient's mental state
or behaviour presents problems which those involved
cannot reasonably be expected to manage while waiting
for a second doctor. To be satisfied that an emergency has
arisen, the person making the application and the doctor
making the supporting recommendation should have
evidence of:

e an immediate and significant risk of mental or physical
harm to the patient or to others;

e danger of serious harm to property; or

* a need for physical restraint of the patient.

Availability of second medical recommendation

5.7

5.8

59

It is the responsibility of primary care trusts (and other
NHS commissioners) to ensure that doctors are available
in a timely manner to examine patients under the Act
when requested to do so by AMHPs and in other cases
where such an examination is necessary.

If AMHPs find themselves having to consider making
emergency applications because of difficulties in securing
a second doctor, they should report that fact to the local
social services authority (LSSA) on whose behalf they are
acting (or in accordance with locally agreed arrangements,
if they are different).

Hospital managers and LSSAs should monitor the use of
section 4 to ensure that it is not misused and to allow
action to be taken to rectify any problems with the
availability of doctors.



Detention under section 4

5.10 The authority to convey a patient to hospital and to

5.11

5.12

513

start their detention there on the basis of an emergency
application lasts only for 24 hours from the last time at
which the doctor examined the patient for the purposes
of the application, or from the time the application is
made, whichever is the earlier. A patient may then be
detained only for a maximum of 72 hours unless a second
medical recommendation is provided to the hospital
managers in accordance with the Act.

Patients detained under section 4 should be examined

by an appropriate second doctor as soon as possible,

to decide whether they should continue to be detained.

If the doctor who made the recommendation for the
section 4 application was not a doctor approved under
section 12, the Act requires the doctor making the second
recommendation to be so approved.

Patients detained on the basis of emergency applications
may not be treated without their consent under Part 4

of the Act unless or until the second medical
recommendation is received. Until then they are in exactly
the same position in respect of consent to treatment as
patients who are not detained under the Act.

An application for detention for treatment under section 3
of the Act may be made while a patient is detained under
section 4 — but two fresh medical recommendations
would be required.
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CHAPTER 6 The appropriate
medical treatment test

6.1

This chapter gives guidance on the application of the
appropriate medical treatment test in the criteria for
detention and supervised community treatment (SCT)
under the Act.

Purpose of medical treatment for mental disorder

6.2

6.3

6.4

6.5

54

For the purposes of the Act, medical treatment also
includes nursing, psychological intervention and specialist
mental health habilitation, rehabilitation and care.
Habilitation means equipping someone with skills and
abilities they have never had, whereas rehabilitation
means helping them recover skills and abilities they

have lost.

In the Act, medical treatment for mental disorder means
medical treatment which is for the purpose of alleviating,
or preventing a worsening of, a mental disorder or one or
more of its symptoms or manifestations.

Purpose is not the same as likelihood. Medical treatment
may be for the purpose of alleviating, or preventing a
worsening of, a mental disorder even though it cannot be
shown in advance that any particular effect is likely to

be achieved.

Symptoms and manifestations include the way a disorder
is experienced by the individual concerned and the way
in which the disorder manifests itself in the person's
thoughts, emotions, communication, behaviour and
actions. But it should be remembered that not every
thought or emotion, or every aspect of the behaviour,

of a patient suffering from a mental disorder will be a
manifestation of that disorder.
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6.6  Even if particular mental disorders are likely to persist or
get worse despite treatment, there may well be a range of

Th
interventions which would represent appropriate medical approperiate
treatment. It should never be assumed that any disorders, medical
or any patients, are inherently or inevitably untreatable. treatment
Nor should it be assumed that likely difficulties in test

achieving long-term and sustainable change in a person's
underlying disorder make medical treatment to help
manage their condition and the behaviours arising from
it either inappropriate or unnecessary.

Appropriate medical treatment test

6.7  The purpose of the appropriate medical treatment test is
to ensure that no-one is detained (or remains detained)
for treatment, or is an SCT patient, unless they are
actually to be offered medical treatment for their mental
disorder.

6.8  This medical treatment must be appropriate, taking into
account the nature and degree of the person’s mental
disorder and all their particular circumstances, including
cultural, ethnic and religious considerations. By definition,
it must be treatment which is for the purpose of
alleviating or preventing a worsening of the patient's
mental disorder or its symptoms or manifestations.

6.9  The appropriate medical treatment test requires a
judgement about whether an appropriate package
of treatment for mental disorder is available for the
individual in question. Where the appropriate medical
treatment test forms part of the criteria for detention,
the medical treatment in question is treatment for mental
disorder in the hospital in which the patient is to be
detained. Where it is part of the criteria for SCT it refers
to the treatment for mental disorder that the person will
be offered while on SCT.
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Applying the appropriate medical treatment test

6.10

6.11

The test requires a judgement about whether, when
looked at in the round, appropriate medical treatment is
available to the patient, given:

e the nature and degree of the patient's mental
disorder; and

e all the other circumstances of the patient's case.

In other words, both the clinical appropriateness of the
treatment and its appropriateness more generally must be
considered.

The other circumstances of a patient's case might include
factors such as:

e the patient's physical health — how this might impact
on the effectiveness of the available medical treatment
for the patient's mental disorder and the impact that
the treatment might have in return;

e any physical disabilities the patient has;
e the patient’s culture and ethnicity;
e the patient's age;

e the patient's gender, gender identity and
sexual orientation;

¢ the location of the available treatment;

e the implications of the treatment for the patient's
family and social relationships, including their role
as a parent;

e its implications for the patient's education or work; and

* the consequences for the patient, and other people,
if the patient does not receive the treatment available.
(For mentally disordered offenders about to be
sentenced for an offence, the consequence will
sometimes be a prison sentence.)
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6.12 Medical treatment need not be the most appropriate
treatment that could ideally be made available. Nor does

Th
it need to address every aspect of the person’s disorder. approperiate
But the medical treatment available at any time must medical
be an appropriate response to the patient's condition treatment
and situation. test

6.13 Medical treatment must actually be available to the
patient. It is not sufficient that appropriate treatment
could theoretically be provided.

6.14 What is appropriate will vary greatly between patients.
It will depend, in part, on what might reasonably be
expected to be achieved given the nature and degree
of the patient's disorder.

6.15 Medical treatment which aims merely to prevent
a disorder worsening is unlikely, in general, to be
appropriate in cases where normal treatment approaches
would aim (and be expected) to alleviate the patient's
condition significantly. For some patients with persistent
mental disorders, however, management of the
undesirable effects of their disorder may be all
that can realistically be hoped for.

6.16  Appropriate medical treatment does not have to involve
medication or individual or group psychological therapy —
although it very often will. There may be patients whose
particular circumstances mean that treatment may be
appropriate even though it consists only of nursing and
specialist day-to-day care under the clinical supervision of
an approved clinician, in a safe and secure therapeutic
environment with a structured regime.

6.17 Simply detaining someone — even in a hospital — does not
constitute medical treatment.
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6.18

6.19

6.20

A patient’s attitude towards the proposed treatment
may be relevant in determining whether the appropriate
medical treatment test is met. But an indication of
unwillingness to co-operate with treatment generally, or
with a specific aspect of treatment, does not make such
treatment inappropriate.

In particular, psychological therapies and other forms of
medical treatments which, to be effective, require the
patient's co-operation are not automatically inappropriate
simply because a patient does not currently wish to
engage with them. Such treatments can potentially
remain appropriate and available as long as it continues
to be clinically suitable to offer them and they would

be provided if the patient agreed to engage.

People called on to make a judgement about whether the
appropriate medical treatment test is met do not have to
be satisfied that appropriate treatment will be available
for the whole course of the patient's detention or SCT.
What is appropriate may change over time, as the
patient's condition changes or clinicians obtain a greater
understanding of the patient's case. But they must satisfy
themselves that appropriate medical treatment is available
for the time being, given the patient’s condition and
circumstances as they are currently understood.



CHAPTER 7
Conflicts of interest

7.1

This chapter is concerned with the circumstances in which
applications by approved mental health professionals
(AMHPs) for a person to be admitted under the Act to
hospital or guardianship, or provision of medical
recommendations by doctors for the purpose of such
applications, must not be made because of potential
conflicts of interest. It also discusses some other

potential conflicts.

Conflict of Interest Regulations

7.2

7.3

The Mental Health (Conflict of Interest) (England)
Regulations 2008 set out the circumstances in which a
potential conflict of interest prevents an AMHP making
an application for a patient's detention or guardianship
and a doctor making a recommendation supporting the
application. AMHPs and these doctors are collectively
referred to as “assessors” in this chapter.

These potential conflicts of interest may concern the
relationship of AMHPs and doctors to each other, to the
patient, to the nearest relative or to the hospital where
the patient is to be admitted. They concern potential
conflicts of interest for financial, business, professional
and personal reasons.

Financial conflict

7.4

Where the patient is to be admitted to an independent
hospital and the doctor providing one of the medical
recommendations is on the staff of that hospital, the
other medical recommendation must be given by a doctor
who is not on the staff of that hospital.That is, there will
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7.5

7.6

be a potential conflict if both doctors giving
recommendations are on the staff of the independent
hospital.

There will be no potential conflict of interest for financial
reasons just because both doctors are on the staff of an
NHS hospital to which the patient will be admitted.

An assessor will have a conflict of interest for financial
reasons if the assessor stands to make a financial benefit
(or loss) from their decision. There will not be a potential
conflict of interest for financial reasons where an assessor
is paid a fee for making an application or giving a medical
recommendation if it is paid regardless of the outcome of
the assessment.

Business conflict

7.7

7.8

An assessor will have a potential conflict of interest if both
that assessor and one of the other assessors, the patient
or the nearest relative (if the nearest relative is the
applicant) are closely involved in the same business
venture. Being closely involved is not defined in the
regulations, but examples could include being a partner in
a partnership, being a director or other office-holder of

a company, or being a major shareholder in it. This will
apply even if the business venture is not associated with
the provision of services for the care and treatment of
persons with a mental disorder.

Business ventures include any form of commercial
enterprise from which the person concerned stands to
profit. Such people include: directors and major investors
in a company (of any size) which provides goods or
services for profit; partners in a GP practice; partners in
a business established as a limited liability partnership.
Involvement in a business venture does not include
involvement in societies and similar organisations which
are essentially non-commercial, and from which the
people concerned do not stand to profit.
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Professional conflict

7.9

7.10

7.11

Regulations set out that a conflict of interest for Conflicts
professional reasons will occur where: of interest

e the assessor is in a line management or employment
relationship with one of the other assessors or the
patient or the nearest relative (where the nearest
relative is the applicant);

e the assessor is a member of the same team as the
patient; or

e where there are three assessors, all of them are members
of the same team.

A line management relationship will exist whether an assessor
manages, or is managed by, one of the other assessors,
the patient or the nearest relative (where the nearest
relative is the applicant). Similarly an employment relationship
will exist whether the assessor employs, or is employed

by, one of the other assessors, the patient or the nearest
relative (where the nearest relative is the applicant).

For the purposes of the regulations a team is defined as

a group of professionals who work together for clinical
purposes on a routine basis. That might include a community
mental health team, a crisis resolution or home treatment
team, or staff on an in-patient unit (but not necessarily the
staff of an entire hospital).

Urgent necessity

7.12

If there is a case of urgent necessity all three assessors
may be from the same team. However, this should
happen only in a genuine emergency, where the patient's
need for urgent assessment outweighs the desirability of
waiting for another assessor who has no potential conflict
of interest. Any decisions made to proceed despite a
potential conflict of interest should be recorded, with
reasons, in case notes.
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713

7.14

In a case of urgent necessity it is preferable to proceed
with three assessors, despite a potential conflict of
interest, rather than make the application under section
4 of the Act with only two assessors (one doctor and
one AMHP). (See paragraphs 5.4-5.6.)

There are no other circumstances in which potential
conflicts of interest can be set aside because of urgent
necessity.

Other potential conflicts

7.15

7.16

717

There may be circumstances not covered by these
regulations where the assessor feels, nonetheless, that
there is (or could be seen to be) a potential conflict of
interest. Assessors should work on the principle that in
any situation where they believe that the objectivity or
independence of their decision is (or could be seen to be)
undermined, they should not become involved or should
withdraw.

These regulations do not cover potential conflicts of
interest relating to supervised community treatment
(SCT). However, the responsible clinician and the AMHP
responsible for making the decision as to whether to place
a patient on SCT, or any decision to revoke a community
treatment order, should not have any financial interest in
the outcome of the decision. Similarly, neither the
responsible clinician nor the AMHP should be a relative

of the patient or of each other.

The Act requires an AMHP to take an independent
decision about whether or not to make an application
under the Act. If an AMHP believes that they are being
placed under undue pressure to make, or not make, an
application, they should raise this through the appropriate
channels. Local arrangements should be in place to deal
with such circumstances.



CHAPTER 8
The nearest relative

8.1

This chapter gives guidance on the identification,
appointment and displacement of nearest relatives
under the Act.

Identification of the nearest relative

8.2

8.3

Section 26 of the Act defines “relative” and “nearest
relative” for the purposes of the Act. It is important to
remember that the nearest relative for the purposes of the
Act may not be the same person as the patient’s next of
kin. The identity of the nearest relative may also change
with the passage of time (eg if the patient enters into a
marriage or civil partnership). (See paragraphs 4.56-4.65.)

Patients remanded to hospital under sections 35 and 36
of the Act and people subject to interim hospital orders
under section 38 do not have nearest relatives (as defined
by the Act). Nor do patients subject to special restrictions
under Part 3 of the Act (restricted patients).

Delegation of nearest relative functions

8.4

A nearest relative is not obliged to act as such. They can
authorise, in writing, another person to perform the
functions of the nearest relative on their behalf. The
procedure for doing this is set out in the Mental Health
(Hospital, Guardianship and Treatment) (England)
Regulations 2008.

Where there is no nearest relative

8.5

Where an approved mental health professional (AMHP)
discovers, when assessing a patient for possible detention
or guardianship under the Act (or at any other time), that
the patient appears to have no nearest relative, the
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AMHP should advise the patient of their right to apply to
the county court for the appointment of a person to act
as their nearest relative.

Displacement of nearest relatives and appointment of
acting nearest relatives by the county court

Grounds for displacement and appointment

8.6

8.7

8.8

An acting nearest relative can be appointed by the county
court on the grounds that:

the nearest relative is incapable of acting as such
because of illness or mental disorder;

the nearest relative has objected unreasonably to an
application for admission for treatment or a
guardianship application;

the nearest relative has exercised the power to
discharge a patient without due regard to the patient's
health or wellbeing or the safety of the public;

the nearest relative is otherwise not a suitable person to
act as such; or

the patient has no nearest relative within the meaning
of the Act, or it is not reasonably practicable to
ascertain whether the patient has a nearest relative or
who that nearest relative is.

The effect of a court order appointing an acting nearest
relative is to displace the person who would otherwise be
the patient's nearest relative.

However, as an alternative to an order by the court,
it may sometimes be enough for the actual nearest
relative to delegate their role to someone else

(see paragraph 8.4).



CHAPTER

8

Who can make an application to the court?

8.9

An application to displace the nearest relative may be The nearest
made by any of the following people: relative

e the patient;
 any relative of the patient;

e anyone with whom the patient is residing (or was
residing prior to admission); or

e an AMHP.

Applications to the court by AMHPs

8.10

8.11

8.12

8.13

AMHPs will need to consider making an application for
displacement or appointment if:

e they believe that a patient should be detained in
hospital under section 3 of the Act, or should become a
guardianship patient, but the nearest relative objects; or

e they believe that the nearest relative is likely to
discharge a patient from detention or guardianship
unwisely.

They should also consider doing so if they think that:

e a patient has no identifiable nearest relative or their
nearest relative is incapable of acting as such; or

e they have good reasons to think that a patient
considers their nearest relative unsuitable and would
like them to be replaced;

and it would not be reasonable in the circumstances to
expect the patient, or anyone else, to make an application.

AMHPs should bear in mind that some patients may
wish to apply to displace their nearest relative but may
be deterred from doing so by the need to apply to the
county court.

It is entirely a matter for the court to decide what
constitutes “suitability” of a person to be a nearest
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8.14

8.15

relative. But factors which an AMHP might wish to
consider when deciding whether to make an application
to displace a nearest relative on grounds of unsuitability,
and when providing evidence in connection with an
application, could include:

e any reason to think that the patient has suffered, or is
suspected to have suffered, abuse at the hands of the
nearest relative (or someone with whom the nearest
relative is in a relationship), or is at risk of suffering
such abuse;

e any evidence that the patient is afraid of the nearest
relative or seriously distressed by the possibility of the
nearest relative being involved in their life or their
care; and

* a situation where the patient and nearest relative
are unknown to each other, there is only a distant
relationship between them, or their relationship has
broken down irretrievably.

This is not an exhaustive list.

In all cases, the decision to make an application lies with
the AMHP personally.

Before making an application for displacement, AMHPs
should consider other ways of achieving the same end,
including:

e whether the nearest relative will agree to delegate their
role as the patient’s nearest relative to someone else; or

e providing or arranging support for the patient (or
someone else) to make an application themselves. This
could include support from an independent mental
health advocate.’

"Independent mental health advocacy services under the Act are expected to be introduced in April 2009.



8.16 Local social services authorities (LSSAs) should provide
clear practical guidance to help AMHPs decide whether
to make an application and how to proceed. Before
producing such guidance, LSSAs should consult with the
county court. LSSAs should ensure that they have access
to the necessary legal advice and support.

Making an application

8.17 People making an application to the county court will
need to provide the court with the facts that will help it
make a decision on the application. Exactly what will be
required will depend on the type of application and the
specific circumstances of the case.

8.18 When applying to displace a nearest relative, AMHPs
should nominate someone to become the acting nearest
relative in the event that the application is successful.
Wherever practicable, they should first consult the patient
about the patient's own preferences and any concerns
they have about the person the AMHP proposes to
nominate. AMHPs should also seek the agreement of the
proposed nominee prior to an application being made,
although this is not a legal requirement.

8.19 LSSAs should provide clear practical guidance to help the
AMHP decide who it is appropriate to nominate when
making an application to displace a nearest relative.

8.20 If the patient has any concerns that any information
given to the court on their views on the suitability of
the nearest relative may have implications for their own
safety, an application can be made to the court seeking
its permission not to make the current nearest relative a
party to the proceedings. The reasons for the patient's
concerns should be set out clearly in the application.

8.21 Hospital managers should provide support to detained
patients to enable them to attend the court, if they wish,
subject to the patient being granted leave under section
17 for this purpose.
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8.22

8.23

If, exceptionally, the court decides to interview the patient
(as the applicant), the court has the discretion to decide
where and how this interview may take place and
whether it should take place in the presence of, or
separate from, other parties.

If the court decides that the nearest relative should be
displaced and finds the proposed replacement to be
suitable, and that person is willing to act as nearest
relative, then the court will appoint them.



CHAPTER 9
Attorneys and deputies

9.1 This chapter gives guidance on the effect of the Mental
Health Act on the powers of donees of lasting power of
attorney (attorneys) and deputies appointed under the
Mental Capacity Act 2005 (MCA).

Powers of attorneys and deputies

9.2  In general, the fact that a person is subject to the Mental
Health Act does not affect the validity of any lasting
power of attorney (LPA), nor the scope of the authority
of an attorney or deputy (or the Court of Protection) to
make decisions on their behalf.

9.3  Attorneys and deputies can take any decisions in relation
to the welfare, property or affairs of a person subject to
the Act that they are otherwise authorised to take, with
two exceptions:

e they will not be able to consent on the patient's
behalf to treatment which is regulated by Part 4 of the
Mental Health Act, including neurosurgery for mental
disorder and other treatments under section 57
(see chapter 23); and

e they will not be able to take decisions about where a
patient subject to guardianship is to live, nor take other
decisions which conflict with decisions that a guardian
has a legal right to make (see chapter 26).

9.4  Being subject to compulsory measures under the Mental
Health Act does not prevent people creating new LPAs
under the MCA if they have the capacity to do so. Nor
does it prevent the Court of Protection from appointing
a deputy to take decisions for them which they lack the
capacity to make themselves.
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9.5

9.6

9.7

In certain cases, conditions can be imposed on patients
subject to the Mental Health Act in relation to leave of
absence from hospital, supervised community treatment
(SCT) or conditional discharge. If an attorney or deputy
takes a decision on the patient's behalf which goes
against one of these conditions, the patient will be
taken to have gone against the condition. In SCT and
conditional discharge cases, this might result in the
patient's recall to hospital being considered.

Attorneys and deputies are able to exercise a patient’s
rights under the Mental Health Act on their behalf, if they
have the relevant authority under the LPA or the order of
the court appointing them and the patient concerned lacks
the capacity to do so themselves. In particular, personal
welfare attorneys and deputies may be able to exercise
the patient's various rights to apply to the Tribunal for
discharge from detention, guardianship or SCT.

It is good practice, where practicable, for clinicians and
others involved in the assessment or treatment of patients
under the Act to try to find out whether the person has
an attorney or deputy and to establish effective means of
communication to ensure that the attorney or deputy is
informed and, where relevant, consulted about the
patient’s care.

Relationship between the powers of attorneys and deputies and
the role of nearest relatives

9.8

9.9

The rights of the nearest relative are not affected just
because a patient has an attorney or deputy.

Attorneys and deputies may not exercise the rights of the
nearest relative, unless they are themselves the nearest
relative (because the rights belong to the nearest relative,
not the patient).



9.10

There may sometimes be a disagreement between a
nearest relative and an attorney or deputy (eg over
whether the attorney or deputy should exercise the
patient’s right to apply to the Tribunal, or whether the
nearest relative should make a discharge order). If so, it
may be helpful for the two to discuss the issue, perhaps
with the assistance of one of the professionals involved in
the patient's case. But ultimately they have different roles,
and each must act as they think best. Specifically, an
attorney or deputy must act in accordance with their
authority and in the patient's best interests.
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CHAPTER 10 Police powers
and places of safety

101

This chapter deals with entry to premises under the Act

and powers temporarily to remove people who appear to
be suffering from a mental disorder to a place of safety.

Section 135: warrant to search for and remove patients

10.2

10.3

10.4

A police officer may use powers of entry under section
135(1) of the Act when it is necessary to gain access to
premises to remove a person who is believed to have a
mental disorder and is not receiving proper care. This
requires a magistrate's warrant. A magistrate may issue
a warrant under section 135(1) in response to an
application from an approved mental health professional
(AMHP).

The warrant gives any police officer the right to enter
the premises, by force if necessary. When acting on the
warrant, the officer must be accompanied by an AMHP
and a doctor. It may be helpful if the doctor who
accompanies the police officer is approved for the
purposes of section 12(2) of the Act. The police officer
may then remove the person to a place of safety, where
they can be detained for up to 72 hours from the time of
their arrival.

Following entry under section 135(1), the AMHP and
doctor between them should, if feasible, carry out a
preliminary assessment of the person to determine
whether they need to be assessed further for an
application under the Act or for other arrangements for
care or treatment. It may be possible to carry out any
such further assessment in the premises themselves.



10.5

10.6

10.7

10.8

10.9

CHAPTER
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Section 135(2) provides for the issue of a warrant by a
magistrate authorising entry by the police to remove a

Poli
patient who is liable to be taken or returned to hospital pow(e)zrlscimd
or any other place or into custody under the Act. It places of
enables a police officer to enter the premises and remove safety

the patient so that they can be taken or returned to
where they ought to be. Such a warrant may be used,
for example, to help return a patient who has absconded,
or who needs to be conveyed to hospital, if access to the
premises where they are staying has been refused or is
likely to be refused. (See chapter 22 for detailed guidance
on patients who are absent from hospital without leave.)

When a warrant issued under section 135(2) is being
used, it is good practice for the police officer to be
accompanied by a person with authority from the
managers of the relevant hospital (or local social services
authority (LSSA), if applicable) to take the patient into
custody and to take or return them to where they ought
to be. For patients on supervised community treatment
(SCT) it is good practice for this person to be, if possible,
a member of the multi-disciplinary team responsible for
the patient's care.

LSSAs should ensure that guidance is available to AMHPs
on how and when to apply for a warrant.

LSSAs and hospital managers should ensure that there are
procedures in place for obtaining warrants, both during
and outside court hours. These should describe the
necessary processes, the evidence which individuals may
be reasonably expected to produce, and the documents
that should be prepared to help the process run smoothly.

Where a section 135 warrant is used, the AMHP, the
hospital managers or the LSSA (as appropriate) should
ensure that an ambulance or other transport is available
to take the person to the place of safety or to the place
where they ought to be, in accordance with a locally
agreed policy on the transport of patients under the Act
(see chapter 11).
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10.10 Magistrates have to be satisfied that it is appropriate to

10.11

issue a warrant. They are likely to ask applicants why they
are applying for a warrant, whether reasonable attempts
to enter without a warrant have been made and, if not,
why not. Applicants should provide documented reasons
for seeking a warrant if they have not already tried to
gain access.

Thought should be given to the choice of the place of
safety before a warrant is applied for under section
135(1). Proper planning should mean that it is almost
never necessary to use a police station as a place of safety
for people removed under section 135(1).

Section 136: mentally disordered people found
in public places

10.12

10.13

Section 136 allows for the removal to a place of safety

of any person found in a place to which the public have
access (by payment or otherwise) who appears to a police
officer to be suffering from mental disorder and to be in
immediate need of care or control.

Removal to a place of safety may take place if the police
officer believes it necessary in the interests of that person,
or for the protection of others.

10.14 The purpose of removing a person to a place of safety

10.15

in these circumstances is only to enable the person to
be examined by a doctor and interviewed by an AMHP,
so that the necessary arrangements can be made for
the person’s care and treatment. It is not a substitute for
an application for detention under the Act, even if it is
thought that the person will need to be detained in
hospital only for a short time. It is also not intended to
substitute for or affect the use of other police powers.

The maximum period a person may be detained under
section 136 is 72 hours. The imposition of consecutive
periods of detention under section 136 is unlawful.



Local policies on the use of police powers
and places of safety

10.16 It is important to ensure that a jointly agreed local policy
is in place governing all aspects of the use of sections 135
and 136. Good practice depends on a number of factors.
For example:

e LSSAs, hospitals, NHS commissioners, police forces and
ambulance services should ensure that they have a
clear and jointly agreed policy for use of the powers
under sections 135 and 136, as well as the operation
of agreed places of safety within their localities;

e all professionals involved in implementation of the
powers should understand them and their purpose, and
the roles and responsibilities of other people involved,
and should follow the local policy;

e professionals involved in implementation of the powers
should receive the necessary training; and

e the parties to the local policy should meet regularly
to discuss its effectiveness in the light of experience.

10.17 The policy should define responsibilities for:

e commissioning and providing secure places of safety in
healthcare settings;

e identifying and agreeing the most appropriate place of
safety in individual cases;

e providing prompt assessment and, where appropriate,
admission to hospital for further assessment or
treatment;

e securing the attendance of police officers, where
appropriate for the patient's health or safety or the
protection of others;
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10.18

10.19

e the safe, timely and appropriate conveyance of the
person to and between places of safety (bearing in
mind that hospital or ambulance transport will generally
be preferable to police transport, which should be used
exceptionally, such as in cases of extreme urgency or
where there is a risk of violence);

e deciding whether it is appropriate to transfer the person
from the place of safety to which they have been taken
to another place of safety (see paragraphs 10.34-10.39);

e dealing with people who are also under the effects of
alcohol or drugs;

e dealing with people who are behaving, or have
behaved, violently;

 arranging access to a hospital accident and emergency
department for assessment, where necessary;

 record keeping (see paragraphs 10.40-10.41) and
monitoring (see paragraphs 10.42-10.44) and audit of
practice against policy; and

e the release, transport and follow-up of people assessed
under section 135 or 136 who are not then admitted to
hospital or immediately accommodated elsewhere.

Responsibilities should be allocated to those who are best
placed to discharge them, bearing in mind the different
purposes for which health and social services and the
police service exist. Local policies should ensure that police
officers know whom to contact prior to the removal of a
person to a place of safety under section 136.

Such policies may be best maintained by the
establishment of a liaison committee, which might also
take responsibility for examining the processes in place for
other multi-agency tasks, such as conveyance of persons
under the Act and policies in respect of patients who go
absent without leave.
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10.20

10.21

10.22

10.23

10.24

The process for identifying the most appropriate place Police y
of safety to which a particular person is to be removed pg‘l’ggz i’;
should be clearly outlined in the local policy. safety

A police station should be used as a place of safety

only on an exceptional basis. It may be necessary to

do so because the person's behaviour would pose an
unmanageably high risk to other patients, staff or users of
a healthcare setting. It is preferable for a person thought
to be suffering from a mental disorder to be detained in a
hospital or other healthcare setting where mental health
services are provided (subject, of course, to any urgent
physical healthcare needs they may have).

A police station should not be assumed to be the
automatic second choice if the first choice place of safety
is not immediately available. Other available options, such
as a residential care home or the home of a relative or
friend of the person who is willing to accept them
temporarily, should also be considered.

If a police station is used, health and social care agencies
should work with the police in arranging, where
appropriate, the transfer of the person to a more suitable
place of safety. In defining responsibility for providing a
prompt assessment, the locally agreed policy should set
out the time within which it would be reasonable to
expect the appropriate health and social care professionals
to attend the police station to assess the person or to
assist in arranging to transfer them.

In identifying the most appropriate place of safety for an
individual, consideration should be given to the impact
that the proposed place of safety (and the journey to it)
may have on the person and on their examination and
interview. It should always be borne in mind that the use
of a police station can give the impression that the person
detained is suspected of having committed a crime. This
may cause distress and anxiety to the person concerned
and may affect their co-operation with, and therefore the

effectiveness of, the assessment process. 7
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10.25 Where an individual is removed to a place of safety by
the police, the following recommendations apply:

e where the place of safety is a hospital, the police

should make immediate contact with both the hospital
and the LSSA (or the people arranging AMHP services
on its behalf), and this contact should take place prior
to the person’s arrival at the place of safety. This will
allow arrangements to be made for the person to be
interviewed and examined as soon as possible. Where
a warrant has been issued under section 135, these
arrangements should, wherever possible, have been
made in advance by the AMHP, the hospital or any
other organisation responsible for the person;

where a hospital is used as a place of safety, it is a local
decision whether the person is admitted to a bed on
arrival or whether that happens only after they have
been interviewed and examined; and

where a police station is to be used as the place of
safety, contact should be quickly made with the LSSA
(or its AMHP service) and with an appropriate doctor.
This will enable the examination and interview to be
conducted as quickly as possible, thus ensuring that
the person spends no longer than necessary in police
custody before being released or taken to hospital.
Early assessment will also allow consideration to be
given to the possibility of a transfer to an alternative
place of safety as soon as this is considered to be safe
and appropriate in all the circumstances.

Assessment at a place of safety

10.26 The same care should be taken in examining and
interviewing people in places of safety as in any other
assessment. No assumptions should be made about them
simply because the police have been involved, nor should
they be assumed to be in any less need of support and
assistance during the assessment. The guidance on
assessment in chapter 4 applies in these circumstances
as in any others.



10.27 Doctors examining patients should, wherever possible,
be approved under section 12 of the Act. Where the
examination has to be conducted by a doctor who is not
approved under section 12, the doctor concerned should
record the reasons for that.

10.28 Assessment by the doctor and AMHP should begin as
soon as possible after the arrival of the individual at the
place of safety. Where possible, the assessment should be
undertaken jointly by the doctor and the AMHP.

10.29 It is desirable for either a consultant psychiatrist in
learning disabilities or an AMHP with knowledge and
experience of working with people with learning
disabilities to be available to make the assessment where
it appears that the detained person has a learning disability.

10.30 Similarly, where the person detained is under the age of
18, or is known to have moved recently to adult mental
health services, either a child and adolescent mental
health services (CAMHS) consultant or an AMHP with
knowledge and experience of caring for this age group
should undertake the assessment, if possible.

10.31 The authority to detain a person under section 135(1)
or 136 ends as soon as it has been decided to make no
application in respect of them under Part 2 of the Act
or other arrangements for their treatment or care. This
means that where a doctor has completed an examination
of such a person prior to the arrival of the AMHP and
concludes that the person is not mentally disordered, the
person can no longer be detained and must immediately
be released.

10.32 In no case may a patient continue to be detained in a
police station under section 136 once a custody officer
deems that detention is no longer appropriate.

10.33 If the doctor sees the person first and concludes that
they have a mental disorder and that, while compulsory
admission to hospital is not necessary, they may still need
treatment or care (whether in or out of hospital), the
person should still be seen by an AMHP. The AMHP
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should consult the doctor about any arrangements that
might need to be made for the person’s treatment or care.

Transfer between places of safety

10.34

10.35

10.36

10.37

10.38

A person removed to a place of safety under section 135
or section 136 may be moved to a different place of
safety before the end of the maximum 72-hour period for
which they may be detained. The maximum period of
detention begins from the time of the person’s arrival at
the first place of safety to which they are taken and
cannot be extended if the person is transferred to another
place of safety.

The person may be taken to the second or subsequent
place of safety by a police officer, an AMHP or a person
authorised by either a police officer or an AMHP.

A person may be transferred before their assessment has
begun, while it is in progress or after it is completed and
they are waiting for any necessary arrangements for their
care or treatment to be put in place. If it is unavoidable,
or it is in the person’s interests, an assessment begun by
one AMHP or doctor may be taken over and completed
by another, either in the same location or at another place
to which the person is transferred.

Although it may be helpful for local policies to outline
circumstances in which a person is usually to be
transferred between places of safety, the decision in each
case should reflect the individual circumstances, including
the person’s needs and the level of risk. For example,
where the purpose of the transfer would be to move

a person from a police station to a more appropriate
healthcare setting, the benefit of that move needs to be
weighed against any delay it might cause in the person'’s
assessment and any distress that the journey might
cause them.

Someone with the authority to effect a transfer should
proceed by agreement wherever possible. Unless it is an
emergency, a person should not be transferred without
the agreement of an AMHP, a doctor or another



10.39

healthcare professional who is competent to assess
whether the transfer would put the person’s health or
safety (or that of other people) at risk. It is for those
professionals to decide whether they first need to see
the person themselves.

Unless it is unavoidable, a person should never be moved
from one place of safety to another unless it has been
confirmed that the new place of safety is willing and able
to accept them.

Record keeping

10.40

10.41

A record of the person’s time of arrival must be made
immediately when they reach the place of safety. As soon
as detention in a place of safety under section 135 or 136
ends, the individual must be told that they are free to
leave by those who are detaining them. The organisation
responsible for the place of safety (where there is one)
should ensure that proper records are kept of the end of
the person's detention under these sections.

Given that the maximum period of detention at a place
of safety is not affected by any subsequent transfer to a
different place of safety (see paragraph 10.34), it is very
important to ensure that the time of detention at the first
place of safety is recorded clearly. This information should
be shared between the transferring and receiving place of
safety in the event of a transfer.

Monitoring the use of the Act to remove people

10.42

The locally agreed policy should include arrangements for
the use of section 136 (in particular) to be monitored
effectively so that:

e a check can be made of how, in what circumstances
and with what outcome it is being used, including its

use in relation to people from black and minority ethnic

communities and children and young people; and

e the parties to the policy can consider any changes to
the mental health services or police operations or any
other matters that might result in a reduction in its use.
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10.43

The local policy should address who is responsible for
collecting, analysing and disseminating the information
required for monitoring purposes. It should also set target
times for the commencement of assessment at a place of
safety, and the relevant NHS bodies and LSSAs should
review local practice against these targets.

10.44 Although information systems (and definitions) may differ

between organisations, efforts should be made to ensure
that the most important data for monitoring purposes is
collected in a way that allows it to be analysed so that is
of use to all the parties to the policy.

Rights of persons detained in places of safety

10.45

10.46

10.47

10.48

A person removed under section 136 is deemed to be
“arrested” for the purposes of the Police and Criminal
Evidence Act 1984 (PACE). This means that police officers
have the power to search a person they detain under
section 136, as they would in the case of a person
arrested for an offence. Under section 54 of PACE, the
custody officer at the police station has the power to
ascertain what items the person has on them, to remove
items (where permitted) and to search the person as
necessary for those purposes.

Where a hospital is used as a place of safety, the
managers must ensure that the provisions of section 132
(giving of information) are complied with. In addition,
access to legal advice should be facilitated whenever it
is requested.

If a person is detained in a police station as a place of
safety, they have a right of access to legal advice under
PACE. The conditions of detention and treatment of the
person must be in accordance with PACE Code of Practice
C. Among other things, this requires that the person must
be notified of their rights and entitlements, both orally
and in writing. This will be achieved by handing the
person a copy of the Notice of Rights and Entitlements.

In all cases, the person detained should be told that the
maximum period of detention is 72 hours.



Places of safety and consent to treatment

10.49

Detaining a patient in a place of safety under section 135
or 136 does not confer any power under the Act to treat
them without their consent. In other words, they are in
exactly the same position in respect of consent to
treatment as patients who are not detained under the Act.

Making necessary arrangements following assessment

10.50

10.51

10.52

10.53

10.54

Once the assessment has been concluded, it is the
responsibility of the doctors and AMHPs involved to make
any necessary further arrangements for the person's
treatment and care.

Where compulsory admission is indicated, the AMHP
should arrange for a second doctor to examine the patient
in accordance with the Act (unless it has been agreed
locally that someone else should make such
arrangements).

It is unlikely that an emergency application will be justified
in these circumstances. If there is an urgent need to
secure the transfer of the patient to hospital, the power
of transfer between places of safety can be used.

A person who is detained in hospital under section 135 or
136 pending completion of their assessment should not
have their detention extended by use of section 5(2) or
section 5(4).

It should also be borne in mind that a person who is
removed to a place of safety may already be on SCT or
conditional discharge or may be on leave of absence from
detention in hospital and that their recall to hospital may
need to be considered. If it becomes apparent that this is
the case, the professionals assessing the patient should
make an effort to contact the patient’s responsible
clinician as soon as possible.
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10.55 Where the person is known to be on SCT and compulsory
admission is indicated, the recall power should be used.
An application for detention cannot be made in respect of
a person who is known to be on SCT.

/R

e Police and Criminal Evidence Act 1984 (PACE) Code C:
Code of Practice for the Detention, Treatment and

Questioning of Persons by Police Officers, Home Office,
2008

This material does not form part of the Code. It is provided for

elated material

K assistance only. /




APPLYING THE PRINCIPLES

This scenario is not intended to provide a template for decisions in applying the
principles in similar situations. The scenario itself is only illustrative and does
not form part of the Code itself.

TRANSFER BETWEEN PLACES OF SAFETY

Following an incident in the street, Fred has been detained
under section 136 and taken to a police station as a place of
safety. The police have contacted the local mental health
services to make arrangements for a mental health assessment.

Fred is in an agitated state, but settles slightly after arriving at
the police station. He advises that he is 17 years old and lives
some distance away with his mother. The local mental health
service confirms that he is known to CAMHS in his local area
and that there is a place of safety in the local hospital where
he could be assessed.

Neither the AMHP nor the doctor are specialists working with
young people, and with the police they need to consider
whether they should move Fred to the place of safety in his

home area. In making this determination, the guiding principles

of this Code should be considered. This could include thinking
about the following questions.

Purpose principle

Would transferring Fred be to his benefit?
Would transferring Fred create a risk to the public?

Would assessing him where he is help him or protect
other people?

Least restriction principle

Is there anything to choose between the police station and
the local place of safety in terms of Fred's freedom of action,
or how he might feel about being detained?

If the local place of safety would be less restrictive, what
about the restrictions that would have to be placed on him
to get him there?
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Respect principle

Does Fred have any views about whether he would rather
see the clinical team that knows him?

If he cannot focus on the question of where he would rather
be, is he expressing any concerns about seeing the assessing
AMHP or doctors, or about being seen by people he does
not know?

Has this situation arisen before (as far as anyone can easily
discover)? If so, how was it handled previously? Was it
successfully managed?

Fred is strong and young — are we sure we are not making
any unwarranted assumptions about the risk his behaviour
poses, or about his ability to know and say what he wants?

Participation principle

Can we explain the options to Fred and ask him for his views?

If he were to be transferred, would he want to go before or
after he had eaten or slept?

Can his family be contacted? Does Fred want his family to
be contacted? What do they want — and what do they think
he would want?

Effectiveness, efficiency and equity principle

If the assessment is carried out in the police station by
people who do not know him, is it effectively going to have
to be carried out again very shortly anyway by the team
that does?

Could someone from that team come and see him in the
police station?

Which option would serve Fred's best interests, balancing
these against any risk to the public?

What would the implications be for that team’s ability to
serve its other patients?

Does the custody officer at the police station have any view
about what should happen?



CHAPTER 11
Conveyance of patients

11.1  This chapter provides guidance on the conveyance of
patients under the Act.

General considerations

11.2  Patients should always be conveyed in the manner which
is most likely to preserve their dignity and privacy
consistent with managing any risk to their health and
safety or to other people.

11.3  This applies in all cases where patients are compulsorily
conveyed under the Act, including:

taking patients to hospital to be detained for
assessment or treatment;

transferring patients between hospitals;

returning patients to hospital if they are absent
without leave;

taking supervised community treatment (SCT) patients
or patients who have been conditionally discharged to
hospital on recall;

taking and returning patients who are subject to
guardianship to the place their guardian requires them
to live;

taking patients to and between places of safety; and

taking patients to and from court.

11.4 When deciding on the most appropriate method for
conveying a patient, factors to be taken into account
include:

the availability of different transport options;
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11.5

e the distance to be travelled;

e the wishes and views of the patient, including any
relevant statement of those views or wishes made
in advance;

e the patient's age;
e any physical disability the patient has;

e any risks to the health and safety of the patient and
any need for support, supervision and clinical care
or monitoring during the journey. This is particularly
important where sedation has been, or may be, used;

e the nature of the patient’s mental disorder and their
current state of mind;

e the likelihood of the patient behaving in a violent or
dangerous manner;

 the health and safety of the people conveying the
patient and anyone else accompanying them;

e the likelihood that the patient may attempt to abscond
and the risk of harm to the patient or other people
were that to happen;

e the impact that any particular method of conveying the
patient will have on the patient's relationship with the
community to which they will return;

e the effect on the patient of who accompanies them,
for example, whether the presence of the approved
mental health professional (AMHP) or one of the doctors
involved in the decision to detain them may have a
detrimental effect; and

e the availability of transport to return those who
accompany the patient.

Patients who have been sedated before being conveyed
should always be accompanied by a health professional
who is knowledgeable in the care of such patients, is able
to identify and respond to any physical distress which may
occur and has access to the necessary emergency
equipment to do so.



Local protocols

11.6

11.7

11.8

11.9

11.10

It is for primary care trusts (PCTs) to commission
ambulance and patient transport services to meet the
needs of their areas. This includes services for transporting
patients to and from hospital (and other places) under
the Act.

PCTs should ensure, through their contracts, that
appropriate transport will be made available in a timely
manner where it is needed to convey patients under

the Act. It is for service providers, whoever they are, to
provide those services in accordance with their contracts.

However, if the patient is a private patient in an
independent hospital, it is for the managers of that
hospital to make arrangements for any necessary transport.

The respective responsibilities of different agencies and
service providers for conveying patients in different

circumstances should be clearly established locally and
communicated to the professionals who need to know.

In particular, it is essential to have clear agreements in
place so that people who need assistance in conveying
patients under the Act can secure it without delay.
Authorities, including NHS bodies responsible for
hospitals, ambulance services and the police, should agree
joint local policies and procedures. These should include,
in particular:

* a clear statement of the respective roles and obligations
of each agency and service provider (and their staff);

e the form of any authorisation to be given by AMHPs
(and others) when authorising people to convey
patients on their behalf;

e the assistance that managers and staff of hospitals will
provide to AMHPs to make necessary arrangements for
the conveyance of patients who are to be admitted to
their hospital;
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11.11

11.12

guidance and training on legal powers in relation to
conveying patients;

a clear statement of how risk assessment and
management should be conducted and how the
outcomes will influence decisions in relation to the
conveyance of patients;

agreement on the appropriate use of different methods
of restraint in conveying patients and how decisions on
their use will be made in any given case;

any special arrangements where patients need to be
conveyed outside the local area; and

processes for reviewing and monitoring the
involvement of the different agencies, including
standards against which delivery will be monitored.

Policies should ensure that AMHPs (in particular) are not
left to negotiate arrangements with providers of transport
services on an ad hoc basis, in the absence of clear
expectations about the responsibilities of all those involved.

Policies should also be consistent with those agreed in
relation to the use of the police powers in sections 135
and 136 of the Act (see chapter 10).

Conveying patients to hospital on the basis of an
application for detention

11.13 A properly completed application for detention under the

Act, together with the required medical recommendations,
gives the applicant (the AMHP or nearest relative) the
authority to convey the patient to the hospital named in
the application.

11.14 Where AMHPs are the applicant, they have a professional

responsibility to ensure that all the necessary arrangements
are made for the patient to be conveyed to hospital.



11.15

11.16

11.17

11.18

11.19

11.20

If the nearest relative is the applicant, any AMHP and
other professionals involved in the assessment of the
patient should give advice and assistance. But they should
not assist in a patient's detention unless they believe it is
justified and lawful.

AMHPs should make decisions on which method of
transport to use in consultation with the other
professionals involved, the patient and (as appropriate)
their carer, family or other supporters. The decision should
be made following a risk assessment carried out on the
basis of the best available information.

If the patient is likely to be unwilling to be moved, the
applicant should provide the people who are to convey
the patient (including any ambulance staff or police
officers involved) with authority to convey the patient.
It is that authorisation which confers on them the legal
power to transport the patient against their will, using
reasonable force if necessary, and to prevent them
absconding en route.

If the patient's behaviour is likely to be violent or
dangerous, the police should be asked to assist in
accordance with locally agreed arrangements. Where
practicable, given the risk involved, an ambulance service
(or similar) vehicle should be used even where the police
are assisting.

The locally agreed arrangements should set out what
assistance the police will provide to AMHPs and health
services in transporting patients safely, and what support
ambulance or other health services will be expected to
provide where patients are, exceptionally, transported in
police vehicles.

Where it is necessary to use a police vehicle because of
the risk involved, it may be necessary for the highest
qualified member of an ambulance crew to ride in the
same vehicle with the patient, with the appropriate
equipment to deal with immediate problems. In such
cases, the ambulance should follow directly behind to
provide any further support that is required.
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11.21

11.22

11.23

11.24

11.25

AMHPs should not normally agree to a patient being
conveyed by car unless satisfied that it would not put the
patient or other people at risk of harm and that it is the
most appropriate way of transporting the patient. In these
circumstances there should be an escort for the patient
other than the driver.

People authorised by the applicant to convey patients act
in their own right and not as the agent of the applicant.
They may act on their own initiative to restrain patients
and prevent them absconding, if necessary. However,
when they are the applicant, AMHPs retain a professional
responsibility to ensure that the patient is conveyed in a
lawful and humane manner and should give guidance to
those asked to assist.

Patients may be accompanied by another person,
provided that the AMHP and the person in charge of
the vehicle are satisfied that this will not increase the
risk of harm to the patient or others.

Before patients are moved, the applicant should ensure
that the receiving hospital is expecting the patient and has
been told the likely time of arrival. If possible, the name
of the person who will be formally receiving the patient
and their admission documents should be obtained in
advance.

Where the applicant is not travelling in the same
vehicle as the patient, the application form and medical
recommendations should be given to the person
authorised to convey the patient, with instructions for
them to be presented to the member of hospital staff
receiving the patient.



Conveying patients between hospitals and returning
patients who abscond

11.26

11.27

11.28

11.29

Where a patient requires transport between hospitals, it is
for the managers of the hospitals concerned to make sure
that appropriate arrangements are put in place. The
managers of the hospital from which the patient is being
transferred remain responsible for the patient until the
patient is admitted to the new hospital.

Where a patient who is absent without leave from a
hospital is taken into custody by someone working for
another organisation, the managers of the hospital from
which the patient is absent are responsible for making
sure that any necessary transport arrangements at put in
place for the patient's return.

However, the organisation which temporarily has custody
of the patient is responsible for them in the interim and
should therefore assist in ensuring that the patient is
returned in a timely and safe manner.

When making arrangements for the return of patients
temporarily held in police custody, hospital managers
should bear in mind that police transport to return them
to hospital will not normally be appropriate. Decisions
about the kind of transport to be used should be taken in
the same way as for patients being detained in hospital
for the first time.

Conveying SCT patients who are recalled to hospital

11.30

11.31

A notice of recall, properly completed by the responsible
clinician and served on the patient in accordance with
regulations, provides the authority to convey an

SCT patient to hospital compulsorily, if necessary

(see paragraphs 25.47-25.64).

Unless it has been agreed otherwise locally, the
responsible clinician has responsibility for co-ordinating
the recall process. The factors outlined above at
paragraph 11.4, and the urgency of the situation, will
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11.32

need to be considered in deciding the best way to
transport the patient to hospital. The guidance in
paragraphs 11.13-11.25 about taking patients to hospital
when they are first to be detained applies here as well,
except that an AMHP will not necessarily be involved.

An SCT patient who has been recalled can be conveyed
by any officer on the staff of the hospital to which the
patient is recalled, any police officer, any AMHP or any
other person authorised in writing by the responsible
clinician or the managers of that hospital. Who the most
appropriate person to convey the patient is will depend
on the individual circumstances.



CHAPTER 12
Holding powers

121

This chapter provides guidance on the use of holding
powers available to doctors and approved clinicians
under section 5(2) of the Act and to certain nurses under
section 5(4).

Holding power of doctors and approved clinicians
under section 5(2)

Nature of the power

12.2

12.3

12.4

125

The power can be used where the doctor or approved
clinician in charge of the treatment of a hospital in-patient
(or their nominated deputy) concludes that an application
for detention under the Act should be made. It authorises
the detention of the patient in the hospital for a
maximum of 72 hours so that the patient can be assessed
with a view to such an application being made.

The identity of the person in charge of a patient’s medical
treatment at any time will depend on the particular
circumstances. But a professional who is treating the
patient under the direction of another professional should
not be considered to be in charge.

There may be more than one person who could reasonably
be said to be in charge of a patient's treatment, for
example where a patient is already receiving treatment for
both a physical and a mental disorder. In a case of that
kind, the psychiatrist or approved clinician in charge of the
patient's treatment for the mental disorder is the preferred
person to use the holding power, if necessary.

The period of detention starts at the moment the doctor’s
or approved clinician's report is furnished to the hospital
managers (eg when it is handed to an officer who is
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12.6

12.7

12.8

12.9

12.10

authorised by the managers to receive it, or when it is put
in the hospital's internal mail system).

In this context, a hospital in-patient means any person
who is receiving in-patient treatment in a hospital, except
a patient who is already liable to be detained under
section 2, 3 or 4 of the Act, or who is a supervised
community treatment patient. It includes patients who
are in hospital by virtue of a deprivation of liberty
authorisation under the Mental Capacity Act 2005" (see
chapter 4). It does not matter whether or not the patient
was originally admitted for treatment primarily for a
mental disorder.

The power cannot be used for an out-patient attending
a hospital's accident and emergency department, or any
other out-patient. Patients should not be admitted
informally with the sole intention of then using the
holding power.

Section 5(2) should only be used if, at the time, it is not
practicable or safe to take the steps necessary to make an
application for detention without detaining the patient in the
interim. Section 5(2) should not be used as an alternative
to making an application, even if it is thought that the
patient will only need to be detained for 72 hours or less.

Doctors and approved clinicians should use the power
only after having personally examined the patient.

Sometimes a report under section 5(2) may be made in
relation to a patient who is not at the time under the care
of a psychiatrist or an approved clinician. In such cases,
the doctor invoking the power should make immediate
contact with a psychiatrist or an approved clinician to
obtain confirmation of their opinion that the patient
needs to be detained. If possible, the doctor should seek
such advice before using the power.

Nomination of deputies

12.11

Section 5(3) allows the doctor or approved clinician
in charge of an in-patient's treatment to nominate a

"The deprivation of liberty safeguards are expected to be in force from April 2009.



12.12

12.13

12.14

12.15

12.16

12.17
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deputy to exercise the holding power in their absence.
The deputy will then act on their own responsibility.

Only a doctor or approved clinician on the staff of the
same hospital may be a nominated deputy (although
the deputy does not have to be a member of the same
profession as the person nominating them). Only one
deputy may be authorised at any time for any patient,
and it is unlawful for a nominated deputy to nominate
another.

Doctors should not be nominated as a deputy unless they
are competent to perform the role. If nominated deputies
are not approved clinicians (or doctors approved under
section 12 of the Act), they should wherever possible seek
advice from the person for whom they are deputising, or
from someone else who is an approved clinician or section
12 approved doctor, before using section 5(2). Hospital
managers should see that arrangements are in place to
allow nominated deputies to do this.

Nominated deputies should report the use of section 5(2)
to the person for whom they are deputising as soon as
practicable.

It is permissible for deputies to be nominated by title,
rather than by name — for example, the junior doctor
on call for particular wards — provided that there is only
one nominated deputy for any patient at any time and
it can be determined with certainty who that nominated
deputy is.

Hospital managers should ensure that ward staff know
who the nominated deputy for a particular patient is at
any given time.

Doctors and approved clinicians may leave instructions
with ward staff to contact them (or their nominated
deputy) if a particular patient wants or tries to leave.

But they may not leave instructions for their nominated
deputy to use section 5, nor may they complete a section
5 report in advance to be used in their absence.
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Assessment for admission while a patient is detained under
section 5(2)

12.18 Arrangements for an assessment to consider an
application under section 2 or section 3 of the Act should
be put in place as soon as the section 5(2) report is
furnished to the hospital managers.

Ending section 5(2)

12.19 Although the holding power lasts for a maximum of
72 hours, it should not be used to continue to detain
patients after:

e the doctor or approved clinician decides that, in fact,
no assessment for a possible application needs to be
carried out; or

e a decision is taken not to make an application for the
patient’s detention.

12.20 Patients should be informed immediately that they are no
longer detained under the holding power and are free to
leave the hospital, unless the patient is to be detained
under some other authority, such as an authorisation
under the deprivation of liberty safeguards in the Mental
Capacity Act 2005 (see chapter 4).

Holding power of nurses under section 5(4)

Nature of the power

12.21 Nurses of the “prescribed class” may invoke section 5(4)
of the Act in respect of a hospital in-patient who is
already receiving treatment for mental disorder.”

12.22 This power may be used only where the nurse considers
that:

e the patient is suffering from mental disorder to such
a degree that it is necessary for the patient to be
immediately prevented from leaving the hospital either
for the patient's health or safety or for the protection of
other people; and

?The prescribed classes at the time of publication are nurses registered in sub-parts 1 or 2 of the register maintained by the
Nursing and Midwifery Council whose entry in the register indicates that their field of practice is either mental health nursing or
learning disability nursing.
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e it is not practicable to secure the attendance of a

doctor or gpproved clinician who can submit a report Holding
under section 5(2). powers

It can be used only when the patient is still on the
hospital premises.

12.23 The use of the holding power permits the patient’s
detention for up to six hours or until a doctor or approved
clinician with the power to use section 5(2) arrives,
whichever is the earlier. It cannot be renewed.

12.24 The patient may be detained from the moment the nurse
makes the necessary record. The record must then be sent
to the hospital managers.

12.25 The decision to invoke the power is the personal decision
of the nurse, who cannot be instructed to exercise the
power by anyone else.

12.26 Hospital managers should ensure that suitably qualified,
experienced and competent nurses are available to all
wards where there is a possibility of section 5(4) being
invoked, particularly acute psychiatric admission wards
and wards where there are patients who are acutely
unwell or who require intensive nursing care. Where
nurses may have to apply the power to patients from
outside their specialist field, it is good practice for hospital
managers to arrange suitable training in the use of the
power in such situations.

Assessment before invoking section 5(4)
12.27 Before using the power, nurses should assess:

e the likely arrival time of the doctor or approved
clinician, as against the likely intention of the patient to
leave. It may be possible to persuade the patient to
wait until a doctor or approved clinician arrives to
discuss the matter further; and

* the consequences of a patient leaving the hospital
before the doctor or approved clinician arrives — in
other words, the harm that might occur to the patient
or others. 99
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12.28 In doing so, nurses should consider:

12.29

12.30

the patient's expressed intentions;

the likelihood of the patient harming themselves
or others;

the likelihood of the patient behaving violently;
any evidence of disordered thinking;

the patient's current behaviour and, in particular, any
changes in their usual behaviour;

whether the patient has recently received messages
from relatives or friends;

whether the date is one of special significance for the
patient (eg the anniversary of a bereavement);

any recent disturbances on the ward;
any relevant involvement of other patients;
any history of unpredictability or impulsiveness;

any formal risk assessments which have been undertaken
(specifically looking at previous behaviour); and

any other relevant information from other members of
the multi-disciplinary team.

Nurses should be particularly alert to cases where patients
suddenly decide to leave or become determined to do
so urgently.

Nurses should make as full an assessment as possible in
the circumstances before using the power, but sometimes
it may be necessary to invoke the power on the basis of
only a brief assessment.

Action once section 5(4) is used

12.31 The reasons for invoking the power should be entered in
the patient's notes. Details of any patients who remain
subject to the power at the time of a shift change should
be given to staff coming on duty.



12.32 The use of section 5(4) is an emergency measure, and the
doctor or approved clinician with the power to use section
5(2) in respect of the patient should treat it as such and
arrive as soon as possible. The doctor or approved
clinician should not wait six hours before attending simply
because this is the maximum time allowed.

12.33 If the doctor or approved clinician arrives before the end
of the six hour maximum period, the holding power
lapses on their arrival. But if the doctor or approved
clinician then uses their own holding power, the maximum
period of 72 hours runs from when the nurse first made
the record detaining the patient under section 5(4).

12.34 If no doctor or approved clinician able to make a report
under section 5(2) has attended within six hours, the
patient is no longer detained and may leave if not
prepared to stay voluntarily. This should be considered as
a serious failing, and should be reported and investigated
locally as such.

General points about using section 5

Recording the end of detention

12.35 The time at which a patient ceases to be detained under
section 5(2) or 5(4) should be recorded, preferably using a
standardised system established by the hospital managers
for the purpose. The reason why the patient is no longer
detained under the power should also be recorded, as
well as what then happened to the patient (eg the patient
remained in hospital voluntarily, was discharged, or was
detained under a different power).

12.36 Detention under section 5(2) or 5(4) cannot be renewed,
but that does not prevent it being used again on a future
occasion if necessary.

Monitoring use

12.37 Hospital managers should monitor the use of section 5,
including:
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e how quickly patients are assessed for detention and
discharged from the holding power;

e the attendance times of doctors and approved clinicians
following the use of section 5(4); and

e the proportion of cases in which applications for
detention are, in fact, made following use of section 5.

Information

12.38 Hospital managers must ensure that patients detained
under section 5 are given information about their position
and their rights, as required by section 132 of the Act.

Medical treatment of patients

12.39 Detaining patients under section 5 does not confer any
power under the Act to treat them without their consent.
In other words, they are in exactly the same position in
respect of consent to treatment as patients who are not
detained under the Act.

Transfer to other hospitals

12.40 It is not possible for patients detained under section 5
to be transferred to another hospital under section 19
(because they are not detained by virtue of an application
made under Part 2 of the Act).

(R )

e Mental Capacity Act 2005
e Mental Capacity Act 2005 Code of Practice, TSO, 2007

e Deprivation of Liberty Safeguards, Addendum to the
Mental Capacity Act 2005 Code of Practice®

This material does not form part of the Code. It is provided for

K assistance only. /

elated material

*To be published later in 2008.



CHAPTER 13 Receipt and
scrutiny of documents

13.1

This chapter provides guidance on the receipt and scrutiny

of documents under the Act.

Statutory forms

13.2

13.3

Regulations require specific statutory forms to be used for
certain applications, recommendations, decisions, reports
and records under the Act. The forms are set out in the
regulations themselves.

If no hard copies of the statutory forms are available,
photocopies of the original blank forms can be completed
instead, as can computer-generated versions. However,
the wording of the forms must correspond to the current
statutory versions of the forms set out in the regulations.

Applications for detention in hospital and supporting
medical recommendations

13.4

13.5

13.6

Regulations say that applications for detention under the
Act must be delivered to a person who is authorised by
the hospital managers to receive them.

People who sign applications and make the supporting
medical recommendations must take care to comply with
the requirements of the Act. People who act on the
authority of these documents should also make sure that
they are in the proper form, as an incorrectly completed
or indecipherable form may not constitute authority for a
patient’s detention.

This chapter distinguishes between receiving admission
documents and scrutinising them. For these purposes,
receipt involves physically receiving documents and
checking that they appear to amount to an application
that has been duly made (since that is sufficient to give
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13.7

13.8

13.9

13.10

13.11

13.12

the managers the power to detain the patient). Scrutiny
involves more detailed checking for omissions, errors and
other defects and, where permitted, taking action to have
the documents rectified after they have already been
acted on.

Hospital managers should formally delegate their duties to
receive and scrutinise admission documents to a limited
number of officers, who may include clinical staff on
wards. Someone with the authority to receive admission
documents should be available at all times at which
patients may be admitted to the hospital. A manager of
appropriate seniority should take overall responsibility on
behalf of the hospital managers for the proper receipt and
scrutiny of documents.

Hospitals should have a checklist for the guidance of
people delegated to receive documents (“receiving
officers”), to help them detect those errors which
fundamentally invalidate an application and which
cannot be corrected at a later stage in the procedure.

When a patient is being admitted on the application of
an approved mental health professional (AMHP), the
receiving officer should go through the documents

and check their accuracy with the AMHP.

Receiving officers should have access to a manager for
advice outside office hours, especially at night.

Where the receiving officer is not also authorised by

the hospital managers to agree to the rectification of a
defective admission document, the documents must

be scrutinised by a person who is authorised to do so.
This scrutiny should happen at the same time as the
documents are received or as soon as possible afterwards
(and certainly no later than the next working day).

Documents should be scrutinised for accuracy and
completeness and to check that they do not reveal any
failure to comply with the procedural requirements of the
Act in respect of applications for detention. Medical



13.13

recommendations should also be scrutinised by someone
with appropriate clinical expertise to check that the
reasons given appear sufficient to support the conclusions
stated in them.

If admission documents reveal a defect which
fundamentally invalidates the application and which
cannot, therefore, be rectified under section 15 of the Act,
the patient can no longer be detained on the basis of the
application. Authority for the patient’s detention can be
obtained only through a new application (or, in the
interim, by the use of the holding powers under section 5
if the patient has already been admitted to the hospital).

Guardianship applications and supporting medical
recommendations

13.14 Where a guardianship application is made, the person

13.15

receiving the documents on behalf of the local social
services authority (LSSA) should check them for
inaccuracies and defects with the AMHP or nearest
relative making the application.

LSSAs should prepare a checklist for the guidance of those
delegated to receive guardianship applications on their
behalf. That checklist should identify those errors which
can be rectified and those which cannot.

Supervised community treatment documentation

13.16

There are no provisions in the Act for community
treatment orders and related documents to be rectified
once made. Hospital managers should nonetheless ensure
that arrangements are in place to check that documents
have been properly completed. Significant errors or
inadequacies in community treatment orders themselves
may render patients’ supervised community treatment
(SCT) invalid, and errors in recall notices or revocations
may invalidate hospital managers’ authority to detain.
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13.17 To avoid errors being made, hospital managers should
ensure that responsible clinicians have access to advice
about how the relevant forms should be completed
and the opportunity (where practicable) to have them
checked in advance by someone else familiar with what
the Act requires.

Audit

13.18 Hospital managers are responsible for ensuring that
patients are lawfully detained or on SCT. LSSAs are
responsible for ensuring that guardianship is lawful.

13.19 Hospital managers and LSSAs should ensure that the
people they authorise to receive and scrutinise statutory
documents on their behalf are competent to perform
these duties, understand the requirements of the Act and
receive suitable training.

13.20 Hospital managers and LSSAs should also ensure that
arrangements are in place to audit the effectiveness of
receipt and scrutiny of documents on a regular basis.
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This chapter deals with the identification of responsible
clinicians for patients being assessed and treated under
the Act.

Allocating a responsible clinician

14.2

14.3

14.4

14.5

The responsible clinician is the approved clinician who will
have overall responsibility for the patient's case.

Hospital managers should have local protocols in place
for allocating responsible clinicians to patients. This is
particularly important when patients move between
hospitals or from the hospital to the community and vice
versa. The protocols should:

e ensure that the patient’s responsible clinician is the
available approved clinician with the most appropriate
expertise to meet the patient's main assessment and
treatment needs;

e ensure that it can be easily determined who a particular
patient's responsible clinician is;

e ensure that cover arrangements are in place when the
responsible clinician is not available (eg during non-
working hours, annual leave etc);

e include a system for keeping the appropriateness of the
responsible clinician under review.

To ensure that the most appropriate available clinician is
allocated as the patient's responsible clinician, hospital
managers should keep a register of approved clinicians to
treat patients for whom they are responsible.

The selection of the appropriate responsible clinician
should be based on the individual needs of the patient
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14.6

concerned. For example, where psychological therapies
are central to the patient’s treatment, it may be
appropriate for a professional with particular expertise
in this area to act as the responsible clinician. There are
special considerations for patients aged under 18.

(See chapter 36.)

Even if the patient's main treatment needs are not
immediately clear, it will be necessary to allocate a
responsible clinician promptly upon the patient’s detention
in hospital.

Change of responsible clinician

14.7

14.8

14.9

As the needs of the patient may change over time, it is
important that the appropriateness of the responsible
clinician is kept under review through the care planning
process. It may be appropriate for the patient's
responsible clinician to change during a period of care
and treatment, if such a change enables the needs of
the patient to be met more effectively. However, in
considering such a change it is also important to take
account of the need for continuity and continuing
engagement with, and knowledge of, the patient.

Where a patient's treatment and rehabilitation require
movement between different hospitals or to the
community, successive responsible clinicians need to

be identified in good time to enable movement to take
place The existing responsible clinician is responsible for
overseeing the patient's progress through the system.

If movement to another hospital is indicated, responsible
clinicians should take the lead in identifying their
successors, and hospital managers should respond
promptly to requests to assist in this process.

There may be circumstances where the responsible
clinician is qualified with respect to the patient’s main
assessment and treatment needs but is not appropriately
qualified to be in charge of a subsidiary treatment needed
by the patient (eg medication which the responsible
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clinician is not qualified to prescribe). In such situations,
the responsible clinician will maintain their overarching
responsibility for the patient's case, but another
appropriately qualified professional will take responsibility
for a specific treatment or intervention.

Where the person in charge of a particular treatment is
not the patient's responsible clinician, the person in charge
of the treatment should ensure that the responsible
clinician is kept informed about the treatment and that
treatment decisions are discussed with the responsible
clinician in the context of the patient's overall case.
Guidance should be available locally on the procedures to
follow, including when to seek a second opinion, if there
are unresolved differences of opinion.
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APPLYING THE PRINCIPLES

This scenario is not intended to provide a template for decisions in applying the
principles in similar situations. The scenario itself is only illustrative and does
not form part of the Code itself.

ALLOCATING THE RESPONSIBLE CLINICIAN

Frank is a 24 year old man; he was admitted to hospital
having presented himself at A&E. He was seen by the crisis
team and was admitted under section 2; this is his first
admission to hospital under the Act. On admission, the
duty team saw him and a psychiatrist was allocated as
responsible clinician for his case.

Frank was subsequently placed on section 3 and has been
in hospital for four months. Over this time, his needs have
changed and the multi-disciplinary team arranges a review
to determine the most appropriate available approved
clinician to be the responsible clinician in charge of his care.
In making this determination, the guiding principles should
be considered. This could include thinking about the
following questions.

Purpose principle

e What are Frank's main assessment treatment needs?
Which approved clinician has the expertise to best meet
these needs, in order to maximise Frank's wellbeing and
minimise risk of harm to Frank and others?

e |s the choice of responsible clinician likely to affect
Frank's wellbeing in any other way?

e Which professional may be best suited to acting as
Frank's responsible clinician?



Least restriction principle

e Are there any reasons to think that the choice of
responsible clinician will affect Frank's freedom within the
hospital? (Eg might having a responsible clinician who is
only available at specific times interrupt Frank's routine
on the ward in a way he would find distressing?)

Respect principle
e Does Frank have any views about who should be his
responsible clinician?

e |s there any reason to think that Frank would prefer a
male rather than a female clinician (or vice versa)?

Participation principle
e What is the best way of explaining the options to Frank
and asking for his view?

e Are there any paid, or unpaid, carers, family members or
friends whose views ought to be sought? Does Frank
have any view about whether to involve these people?

e Has Frank been reminded of his right to an independent
mental health advocate (IMHA) to assist him?’

Effectiveness, efficiency and equity principle

 If Frank does have views about a particular professional
being allocated as his responsible clinician, and such a
clinician is appropriate, is the particular clinician
available?

e Could Frank's wishes be accommodated without there
being a disproportionate effect on resources available to
other patients?

'Independent mental health advocacy services under the Act are expected to be introduced in April 2009.
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CHAPTER 15 Safe and
therapeutic responses to
disturbed behaviour
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15.2

The guidance in this chapter covers a range of
interventions which may be considered for the safe and
therapeutic management of hospital patients whose
behaviour may present a particular risk to themselves
or to others, including those charged with their care.
Except where otherwise stated, this guidance applies to
all patients presenting such behaviour, whether or not
they are detained under the Act.

Nationally recognised guidelines, such as those of the
National Institute for Health and Clinical Excellence (NICE),
complement the guidance provided in this chapter.

Assessment and management of disturbed behaviour

15.3

15.4

On admission, all patients should be assessed for
immediate and potential risks of going missing, suicide,
self-harm and possible harm to others, and individual care
plans should be developed including actions to be taken
should any of these occur.

Individuals in need of care and treatment for mental
disorder may, as a consequence of their disorder, present
particular risks to themselves or others. These might
include hyperactivity, leaving the ward without permission,
self-harming, aggressive and threatening behaviour
towards others, physical violence and drug or alcohol
abuse. Staff should also be aware of other risks that may
not be so apparent, such as self-neglect.



15.5

15.6

15.7

CHAPTER

15

Factors which may contribute to disturbed behaviour
include:

Safe and
e boredom and lack of environmental stimulation: therapeutic

I’eSponseS
e too much stimulation, noise and general disruption; to disturbed

behaviour

e excessive heating, overcrowding and lack of access to
external space;

e personal frustrations associated with being in a
restricted environment;

e difficulties in communication;
e emotional distress, eg following bereavement;

e antagonism, aggression or provocation on the part
of others;

e the influence of alcohol or drugs;
e physical illness; and
e an unsuitable mix of patients.

All hospitals should have a policy on the recognition and
prevention of disturbed, or violent behaviour, as well as
risk assessment and management, including the use of
de-escalation techniques, enhanced observation, physical
intervention, rapid tranquilisation and seclusion. Local
policies should suit the needs of the particular groups of
patients who may be treated in the hospital.

The primary focus of any policy for managing patients
who may present with disturbed or violent behaviour

(or both) should be the establishment of a culture which
focuses on early recognition, prevention and de-escalation
of potential aggression, using techniques that minimise
the risk of its occurrence.
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15.8

15.9

15.10

15.11

15.12

Interventions such as physical restraint, rapid
tranquilisation, seclusion and observation should be used
only where de-escalation alone proves insufficient, and
should always be used in conjunction with further efforts
at de-escalation; they must never be used as punishment
or in a punitive manner.

Any such intervention must be used in a way that
minimises any risk to the patient’s health and safety and
that causes the minimum interference to their privacy and
dignity, while being consistent with the need to protect
the patient and other people.

Staff must try to gain the confidence of patients so that
they can learn to recognise potential danger signs. Staff
should understand when to intervene to prevent harm
from occurring. Continuity of staffing is an important
factor in both the development of professional skills and
consistency in managing patients.

Patients who are identified as being at risk of disturbed
or violent behaviour should be given the opportunity to
have their views and wishes recorded, in the form of

an advance statement. They should be encouraged to
identify as clearly as possible what interventions they
would and would not wish to be used. Patients should be
encouraged to review their wishes with staff from time to
time, and any changes should be recorded. Guidance on
advance statements of wishes and feelings can be found
in chapter 17.

Services and their staff should demonstrate and
encourage respect for racial and cultural diversity and
recognise the need for privacy and dignity. These are
essential values that must be engendered and asserted

in all policy, educational material, training, and practice
initiatives related to the safe and therapeutic management
of patients.



15.13

15.14

15.15

15.16

CHAPTER

15

Patients’ behaviour should be seen in context.
Professionals should not categorise behaviour as disturbed

. . . ) Safe and
without taking account of the circumstances under which therapeutic
it occurs. While it is an important factor in assessing responses
current risk, they should not assume that a previous to disturbed
history of disturbance means that a patient will necessarily behaviour

behave in the same way in the immediate future.

Particular care needs to be taken to ensure that negative
and stigmatising judgements about certain diagnoses,
behaviours or personal characteristics do not obscure a
rigorous assessment of the degree of risk which may be
presented — or the potential benefits of appropriate
treatment to people in severe distress.

Wherever practicable, the circumstances (if any) in which
medication is to be used as a response to episodes of
particularly disturbed behaviour should be established

in advance in each patient's treatment plan. The use of
medication as an unplanned response to disturbed
behaviour should be exceptional. Medication should
never be used to manage patients as a substitute for
adequate staffing.

Individual care plans are fundamental to the appropriate
management of disturbed behaviour. In addition,
problems may be minimised by promoting the therapeutic
culture of the ward or other environment and by
identifying and managing problem areas. Among such
general measures are:

e engaging patients and keeping them fully informed,
in a way they can understand, of what is happening
and why;

e developing a therapeutic relationship between each
patient and a key worker or nurse;

115



Mental Health Act Code of Practice

e seeking patients’ co-operation, and encouraging their
participation in the general running of the ward,;

* ensuring an appropriate mix of patients;

e ensuring an appropriate mix of staff to meet patients’
needs;

e identifying those patients most at risk and
implementing appropriate risk management plans;

e involving patients in identification of their own trigger
factors and early warning signs of disturbed or violent
behaviour and in how to respond to them;

e organising the ward to provide, for example, quiet
rooms, recreation rooms, single-sex areas, separate
visitors' rooms and access to fresh air;

 giving each patient a defined personal space and a
secure locker for the safe keeping of possessions;

* ensuring access to open space;

e ensuring that patients are able to make telephone calls
in private, wherever possible;

e providing appropriate activities for all patients,
including exercise, and encouraging patients to take
part in activities appropriate to them;

e providing training for staff in the management of
disturbed behaviour, including prevention and
de-escalation; and

e ensuring that patients’ complaints are dealt with quickly
and fairly.

Interventions where de-escalation is insufficient

15.17 Interventions such as physical restraint, seclusion or rapid
tranquillisation should be considered only if de-escalation
and other strategies have failed to calm the patient.
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15.18 The most common reasons for needing to consider such
interventions are:

physical assault;
dangerous, threatening or destructive behaviour;
self-harm or risk of physical injury by accident;

extreme and prolonged over-activity that is likely to
lead to physical exhaustion; and

attempts to abscond (where the patient is detained
under the Act).

15.19 The method chosen must balance the risk to others with
the risk to the patient's own health and safety and must

be a reasonable, proportionate and justifiable response to

the risk posed by the patient.

15.20 The purposes of interventions where de-escalation has
failed are to:

take immediate control of a dangerous situation;

end or reduce significantly the danger to the patient or

others around them; and

contain or limit the patient's freedom for no longer
than is necessary.

Policy on physical restraint

15.21 Hospitals' policies on the management of disturbed

behaviour should include clear written policies on the use

of restraint and physical interventions, and all relevant
staff should be aware of the policies. The policies should
include provisions for post-incident reviews.
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15.22

15.23

15.24

Any physical restraint used should:

e be reasonable, justifiable and proportionate to the risk
posed by the patient;

e be used for only as long as is absolutely necessary;

e involve a recognised technique that does not depend
on the deliberate application of pain (the application of
pain should be used only for the immediate relief or
rescue of staff where nothing else will suffice); and

e be carried out by those who have received appropriate
training in the use of restraint techniques.

Managing aggressive behaviour by using physical restraint
should be done only as a last resort and never as a matter
of course. It should be used in an emergency when there
seems to be a real possibility that harm would occur if no
intervention is made.

Any initial attempt to restrain aggressive behaviour
should, as far as the situation allows, be non-physical —
for example, assistance should be sought by the call
system or by verbally summoning help. A single member
of staff should assume control of the incident. The patient
should be approached, where possible, and agreement
sought to stop the behaviour. The special needs of
patients with sensory impairments should be taken into
consideration — approaches to deaf or hearing-impaired
patients should be made within their visual field. Where
possible, an explanation should be given to the patient
of the consequences of refusing the request from staff
to desist.
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15.25 Verbal de-escalation should continue throughout the
intervention, and negotiations with the patient to comply

Safe and
with requests to stop the behaviour should continue, th:rspzztic
where appropriate. responses

to disturbed
15.26 A member of staff should take the lead in caring for o e

other patients and moving them away from the area of
disturbance. Staff not involved in the use of physical
restraint should leave the area quietly.

15.27 Throughout the period when physical restraint is being
used:

 a doctor should be quickly available to attend an alert
by staff members;

e staff should continue to employ de-escalation;

e staff should be alert to the risk of any respiratory or
cardiac distress;

e emergency resuscitation devices should be readily
available in the area where the restraint is taking
place; and

* the patient’s physical and psychological wellbeing
should be monitored.

15.28 Where physical restraint is used staff should:
¢ record the decision and the reasons for it; and

e document and review every episode of physical
restraint, which should include a detailed account of
the restraint.
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15.29 Hospitals should have in place a system of post-incident

support and review which allows the organisation to learn
from experience of using physical restraint and which
caters for the needs of the patient who has been
restrained, any other patients in the area where the
restraint occurred, the staff involved in the incident, the
restrained patient's carers and family (where appropriate)
and any visitors who witnessed the incident.

15.30 After physical restraint has been used, staff should

reassess the patient's care plan and help them reintegrate
into the ward environment. They should also give the
patient an opportunity to write their account of the
episode, which will be filed in their notes.

Use of mechanical restraint

15.31 Mechanical restraint is not a first-line response or

standard means of managing disturbed or violent
behaviour in acute mental health settings. Its use should
be exceptional. If any forms of mechanical restraint are to
be employed a clear policy should be in place governing
their use. Restraint which involves tying (whether by
means of tape or by using a part of the patient's
garments) to some part of a building or its fixtures should
never be used.

Restraint in order to administer medication

15.32 Restraint is also used in order to administer medication

(or other forms of treatment) to an unwilling patient,
where there is legal authority to treat the patient without
consent. It should not be used unless there is such legal
authority (whether under the Mental Health Act, the
Mental Capacity Act 2005 (MCA) or otherwise). In
particular, restraint may not be used to treat an informal
patient who has the capacity to refuse treatment and who
has done so.



15.33 The use of restraint to administer treatment in non-
emergency circumstances should be avoided wherever
possible, but may sometimes be necessary, especially if
not administering the treatment would increase the
likelihood of an emergency situation occurring. The
decision to use restraint should first be discussed with the
clinical team and should be properly documented in the
patient’s notes, along with the justification for it.

Restraint as an indicator of the need for detention
under the Act

15.34 If a patient is not detained, but restraint in any form has
been deemed necessary (whether as an emergency or as
part of the patient's treatment plan), consideration should
be given to whether formal detention under the Act is
appropriate (subject to the criteria being met).

15.35 Where a patient is deprived of liberty in a hospital for
mental health treatment under the deprivation of liberty
safeguards in the MCA," the use of restraint may well
indicate that the patient objects to treatment or to being
in hospital and is therefore no longer eligible to be held
under those safeguards. If so, consideration will need to
be given to whether the patient can and should be
detained under the Mental Health Act instead.

Training

15.36 All hospitals should have a policy on training of staff who
work in areas where they may be exposed to aggression
or violence, or who may need to become involved in the
restraint of patients. The policy should specify who will
receive what level of training (based on training needs
analysis), how often they will be trained and the
techniques in which they will be trained. The training
should be delivered during the induction period of new
staff members or as soon as is practicably possible
thereafter.

"The deprivation of liberty safeguards are expected to be in force from April 2009.
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15.37 All staff who practise physical intervention in the
management of disturbed behaviour should also be
competent in physical monitoring and emergency
resuscitation techniques to ensure the safety of patients
following administration of rapid tranquillisation and
during periods of restraint or seclusion.

15.38 All clinical staff who undertake training in the recognition,
prevention and management of violence and aggression
and associated physical skills training (formerly known as
control and restraint training) should attend periodic
refresher or update education and training programmes.

15.39 Training should be specifically designed for healthcare
settings.

Observation

15.40 Increased levels of observation may be used both for the
short-term management of disturbed behaviour and to
prevent suicide or serious self-harm.

15.41 Staff must balance the potentially distressing effects on
the patient of increased levels of observation, particularly
if these levels of observation are proposed for many hours
or days, against the identified risk of self-injury. Levels of
observation and risk should be regularly reviewed and a
record made of agreed decisions in relation to increasing
or decreasing the observation.

15.42 All hospitals should have clear written policies on the use
of observation.

Seclusion

15.43 Seclusion is the supervised confinement of a patient in
a room, which may be locked. Its sole aim is to contain
severely disturbed behaviour which is likely to cause harm
to others.

15.44 Alternative terminology such as “therapeutic isolation”,
“single-person wards" and “enforced segregation” should
not be used to deprive patients of the safeguards



15.45

15.46

15.47

established for the use of seclusion. All episodes which
meet the definition in the previous paragraph must be
treated as seclusion, regardless of the terminology used.

Seclusion should be used only as a last resort and for the
shortest possible time. Seclusion should not be used as a
punishment or a threat, or because of a shortage of staff.
It should not form part of a treatment programme.
Seclusion should never be used solely as a means of
managing self-harming behaviour. Where the patient
poses a risk of self-harm as well as harm to others,
seclusion should be used only when the professionals
involved are satisfied that the need to protect other people
outweighs any increased risk to the patient's health or
safety and that any such risk can be properly managed.

Seclusion of an informal patient should be taken as an
indication of the need to consider formal detention.

Hospital policies should include clear written guidelines on
the use of seclusion. Guidelines should:

e ensure the safety and wellbeing of the patient;

e ensure that the patient receives the care and support
rendered necessary by their seclusion both during and
after it has taken place;

e distinguish between seclusion and psychological
behaviour therapy interventions (such as “time out");

e specify a suitable environment that takes account of
the patient's dignity and physical wellbeing;

e set out the roles and responsibilities of staff; and

e set requirements for recording, monitoring and
reviewing the use of seclusion and any follow-up
action.
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Procedure for seclusion

15.48

15.49

15.50

15.51

15.52

15.53

Local policies should set out the procedures for starting
and reviewing seclusion.

The decision to use seclusion can be made in the first
instance by a doctor, a suitably qualified approved
clinician or the professional in charge of the ward. Where
the professional in charge of the ward takes the decision,
the patient's responsible clinician or the duty doctor (or
equivalent) should be notified at once and should attend
immediately unless the seclusion is only for a very brief
period. It is for hospitals to determine which of their
non-medical approved clinicians are suitably qualified

to fulfil functions in relation to seclusion.

An initial multi-disciplinary review of the need for
seclusion should be carried out as soon as practicable after
the seclusion begins. If it is concluded that seclusion needs
to continue, the review should establish the individual
care needs of the patient while they are in seclusion and
the steps that should be taken in order to bring the need
for seclusion to an end as quickly as possible.

Unless the initial multi-disciplinary review concludes that
different arrangements are appropriate, the need to
continue seclusion should be reviewed:

e every two hours by two nurses or other suitably skilled
professionals (one of whom was not involved directly in
the decision to seclude); and

e every four hours by a doctor or a suitably qualified
approved clinician.

However, local policies may allow different review
arrangements to be applied during the night when
patients in seclusion are asleep.

If the review concludes that seclusion is no longer
necessary, it should be ended.



15.54

15.55

15.56

15.57

15.58

15.59

If the patient is secluded for more than:
e 8 hours consecutively; or
* 12 hours over a period of 48 hours,

a multi-disciplinary review should be completed by a
senior doctor or suitably qualified approved clinician,

and nurses and other professionals who were not involved
in the incident which led to the seclusion. Where an
independent multi-disciplinary review takes place it is
good practice for those involved in the original decision
to be consulted in the review.

A suitably skilled professional should be readily available
within sight and sound of the seclusion room at all times
throughout the period of the patient's seclusion.

The aim of this observation is to monitor the condition
and behaviour of the patient and to identify the time at
which seclusion can be ended. The level of observation
should be decided on an individual basis. A documented
report must be made at least every 15 minutes.

For patients who have received sedation a skilled
professional will need to be outside the door at all times
with adequate call facilities available to them.

Any professional taking over responsibility for observing a
patient in seclusion should have a full handover, including
details of the incident that resulted in the need for
seclusion and subsequent reviews.

If the need for seclusion is disputed by any member of the
multi-disciplinary team, the local policy should set out
arrangements for the matter to be referred to a senior
manager or clinician.

Conditions of seclusion

15.60

The room used for seclusion should:

* provide privacy from other patients, but enable staff to
observe the patient at all times;
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15.61

e be safe and secure and should not contain anything
which could cause harm to the patient or others;

e be adequately furnished, heated, lit and ventilated; and

e be quiet but not soundproofed and should have some
means of calling for attention (operation of which
should be explained to the patient).

Staff may decide what a patient may take into the
seclusion room, but the patient should always be clothed.

Record keeping

15.62

Detailed and contemporaneous records should be kept

in the patient's case notes of any use of seclusion, the
reasons for its use, and subsequent activity. Records
should also be kept in a special seclusion recording system
which should contain a step-by-step account of the
seclusion procedure in every instance. Responsibility for
the accuracy and completeness of these records should lie
with the professional in charge of the ward. Local policies
should require the records of each episode of seclusion to
be reviewed by a more senior professional.

Longer-term segregation

15.63

15.64

There is a very small number of patients who are not
responsive to short-term management of their aggression
and violence and who could be described as “long-term
dangerous”. By this it is meant that they present a risk to
others which is a constant feature of their presentation
and is not subject to amelioration by a short period of
seclusion combined with any other form of treatment.
The clinical judgement in these cases is that, if the patient
were allowed to mix freely in the general ward
environment, other patients or staff would continuously
be open to the potential of serious injury or harm.

It is permissible to manage this small number of patients
by ensuring that their contact with the general ward
population is strictly limited. When not locked in a room
on their own (which can be their own bedroom rather
than a seclusion room), they may be accompanied by
staff at all times.
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15.65 In these cases, the way that the patient's situation is
reviewed needs to reflect the specific nature of their

. . Safe and
management plan. The purpose of a review is to therapeutic
determine whether the patient has settled sufficiently responses
to return to the ward community and to check on their to disturbed
general health and welfare. The decision to return the behaviour

patient to the general community will be taken by their
multi-disciplinary team, following a thorough risk
assessment and observations from staff of the patient’s
presentation during close monitoring of the patient in the
company of others.

15.66 Hospitals proposing to allow longer-term segregation
should have a policy in place that sets out when it is to be
used and how it is to be kept under review. Policies
should provide for the use of long-term segregation to be
subject to periodic review by a senior clinician who is not
involved with the case. The outcome of each review
(whether internal or external) and the reasons for
continued segregation should be recorded.

Deprivation of daytime clothing

15.67 Patients should never be deprived of appropriate daytime
clothing during the day with the intention of restricting
their freedom of movement. They should not be deprived
of other aids necessary for their daily living.

/ Related material \

e Violence: The Short-term Management of Disturbed/Violent
Behaviour in Psychiatric In-patient Settings and Emergency
Departments, National Institute for Clinical Excellence clinical
guideline 25, 2005

® Promoting Safer and Therapeutic Services — Implementing
the National Syllabus in Mental Health and Learning
Disability Services — The NHS security management service
October 2005

This material does not form part of the Code. It is provided for

k assistance only. /
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APPLYING THE PRINCIPLES

This scenario is not intended to provide a template for decisions in applying the
principles in similar situations. The scenario itself is only illustrative and does
not form part of the Code itself.

SAFE AND THERAPEUTIC MANAGEMENT OF PATIENTS

Abby is a 34 year old woman; she has been in hospital for
ten days following her admission under section 2. Abby has
been very distressed on the ward and has been verbally
aggressive and threatening towards other patients and staff.
The ward is very busy and staff are aware that Abby finds
the environment difficult to cope with; they have tried to
engage with Abby about ways in which they can support
her on the ward and she has had several meetings with her
primary nurse to discuss her care plan. Staff have also met
with members of Abby's family including her husband and
her mother. Abby's family are very concerned about her
and visit every day.

Following an incident on the ward involving another
patient, Abby's disturbed behaviour escalates; she becomes
involved in a fight with another patient and tries to assault
staff as they intervene in the incident. In order to prevent
Abby from harming those around her and herself, Abby is
restrained for a short period and placed in seclusion.

The ward staff need to decide whether Abby should remain
in seclusion and how she should be looked after once out
of seclusion. The ward staff apply the guiding principles of
this Code, and among the things they might wish to consider
in making a decision in these circumstances are the following.
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Purpose principle
e What factors need to be considered in managing Abby's
safety and wellbeing?

* To what extent is protecting other people an issue? How
can other patients and staff be protected? What might
be the best course of action for that?

e Can any risk presented by Abby only be managed by
continuing to seclude Abby?

e Have any physical health factors been considered?

Least restriction principle

e What are the possible alternatives to the continued use
of seclusion?

— Increased levels of observation?
— Giving Abby a chance to talk with someone at length?

— Getting Abby and the patient with whom she had the
fight to have a supervised talk?

Respect principle
e Does Abby have any views about why the incident
occurred?

* |s Abby feeling particularly vulnerable, upset or excluded
for some reason?

e Has anyone asked her why she is so distressed?

e Are there any cultural or gender matters that are
prohibiting Abby from engaging with her team, eg would
Abby prefer to discuss her care with a female nurse?

Or are there any cultural issues that are prohibiting Abby
from engaging with other patients, eg language barriers?
Does Abby have the opportunity to attend a prayer room?

e Has Abby expressed any views, either now or previously,
on what she would like to happen if she loses her temper
or becomes aggressive?

CHAPTER

15
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If a similar incident has occurred in the past, does Abby
have any views about what has worked to help manage
the situation and what has not and why not?

Participation principle

Is Abby calm enough now to talk about what might
happen next?

What is the best way of discussing with Abby the need
for seclusion, the process for reviewing its use and
consideration of what might happen next?

Can Abby give her interpretation of why she became so
distressed?

Has Abby been given an opportunity to talk to someone
about her concerns?

Have Abby's family expressed any views about what they
think may help? What have her family said when they
have visited?

Effectiveness, efficiency and equity principle

Is there some way of reorganising things so that staff can
spend more time with Abby without taking staff away
from other patients' needs?



CHAPTER 16
Privacy and safety

16.1

This chapter deals with privacy and safety in hospitals
where patients are detained under the Act, including access
to telephones and other equipment and the use of searches.

Respect for privacy

16.2

Article 8 of the European Convention on Human Rights
requires public authorities to respect a person’s right to a
private life. This includes people detained under the Act.
Privacy and safety are therefore important constituents of
the therapeutic environment. Hospital staff should make
conscious efforts to respect the privacy of patients while
maintaining safety. This encompasses the circumstances in
which patients may meet or communicate with people of
their choosing in private and the protection of their
private property.

Private telephone calls and e-mail and internet access

16.3

16.4

Hospitals should make every effort to support the patient
in making and maintaining contact with family and friends
by telephone and to enable such calls to be made with
appropriate privacy. Most wards contain coin-operated
and card-operated telephones. Hospital managers should
ensure that patients can use them without being overheard.
Installing booths or hoods around them may help to
provide the necessary level of privacy.

The principle that should underpin hospital or ward
policies on all telephone use is that detained patients

are not, of course, free to leave the premises and that
individual freedom to communicate with family and
friends should therefore be maintained as far as is
possible. Any restrictions imposed should be the minimum
necessary, so as to ensure that this principle is adhered to.
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16.5

16.6

Hospital managers should have a policy on the possession
and use of mobile phones by patients and their visitors.

When drawing up their policy on the use of mobile
phones, hospital managers should bear in mind the
following points:

e given that mobile phones provide a readily available
means of communication with family and friends and
are in widespread use, most detained patients are likely
to have one. It is unlikely to be appropriate to impose
a blanket ban on their use except in units specifically
designed to provide enhanced levels of security in order
to protect the public;

e different considerations will apply to different locations
within the hospital. There may be valid reasons for
banning or limiting the use of mobile phones in some
parts of the premises to which detained patients have
access, for example because of a perceived risk of
interference with medical and other electronic
equipment which could adversely affect the health of
patients or because of intrusion into the lives of other
patients or individuals in the community;

e it is necessary to recognise that each patient has a right
to expect a peaceful environment, and that constant
interruptions from ringing telephones have a potentially
anti-therapeutic effect;

e it may be reasonable to require mobile phones to be
switched off except where their use is permitted and to
restrict their use to designated areas to which detained
patients have access;

e many mobile phones have cameras and give access to
the internet. This creates potential for the violation of
the privacy and dignity of other patients, staff and visitors
to the ward, and may constitute a security risk. It would
therefore be appropriate to stipulate the circumstances in
which photographs and videos can be taken, for example
only with specific permission from hospital staff;



16.7

CHAPTER

the difficulty in identifying when camera functions are
being used may be an additional reason for restricting vy
the areas in which mobile phones may be used; and safety

it is important to ensure that the hospital's policy on
the use of mobile phones can be enforced effectively.
For example, it may be appropriate in certain
circumstances to confiscate phones from patients
who consistently refuse to comply with the rules;

any decision to prevent the use of cameras or to
confiscate a mobile phone should be fully documented
and be subject to periodic review;

there should be rules on when staff and visitors can
bring mobile phones into a secure setting;

the normal rules governing the use of the hospital’s
power supply to charge mobile phones or other such
electrical devices may need to be varied for detained
patients (given the restrictions with which such patients
are faced);

staff need to be fully informed of the hospital’s policy,
and steps must be taken to communicate it to all
patients and visitors; and

the policy will need to be reviewed regularly and
updated, where necessary, in the light of experience.

Managers should also have guidance on patients’ access
to e-mail and internet facilities by means of the hospital's
IT infrastructure. This guidance should cover the
availability of such facilities and rules prohibiting access
to illegal or what would otherwise be considered
inappropriate material.

Private property

16.8 Hospitals should provide adequate lockable facilities

(with staff override) for the storage of the clothing and
other personal possessions which patients may keep with
them on the ward and for the secure central storage of
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items of value or which may pose a risk to the patient
or to others, eg razors. Information about arrangements
for storage should be easily accessible to patients on the
ward. Hospitals should compile an inventory of what has
been allowed and stored and give a copy to the patient.
The inventory should be updated when necessary.

Separate facilities for men and women

16.9 All sleeping areas (bedrooms and bed bays) must be

segregated, and members of one sex should not have to
walk through an area occupied by the other sex to reach
toilets or bathrooms. Separate male- and female-only
toilets and bathrooms must be provided, as should
separate day rooms. If in an emergency it is necessary
to treat a patient in an environment intended for the
opposite sex, senior management should be informed,
steps should be taken to rectify the situation as soon as
possible, and staff should protect the patient's privacy
against intrusions — particularly in sleeping accommodation,
toilets and bathrooms. Consideration should be given to
the particular needs of transgender patients.

Personal and other searches

16.10 Hospital managers should ensure that there is an

operational policy on searching patients detained under
the Act, their belongings and surroundings and their
visitors. When preparing the policy, hospital managers
should consider the position of informal patients.

16.11 The policy should be based on the following clear

principles:

e the intention is to create and maintain a therapeutic
environment in which treatment may take place and to
ensure the security of the premises and the safety of
patients, staff and the public;

e the authority to conduct a search of a person or their
property is controlled by law, and it is important that
hospital staff are aware of whether they have legal
authority to carry out any such search;



16.12

16.13

CHAPTER

e searching should be proportionate to the identified risk
and should involve the minimum possible intrusion into vy
the person’s privacy; and and safety

e all searches will be undertaken with due regard to and
respect for the person’s dignity.

The policy may extend to the routine and random searching
without cause of detained patients, if necessary without
their consent, but only in exceptional circumstances.

For example, such searches may be necessary if the
patients detained in a particular unit tend to have
dangerous or violent propensities which create a self-
evident pressing need for additional security.

Patients, staff and visitors should be informed that there is
a policy on searching. Information about searches should
be provided in a variety of formats to meet patients’ and
visitors' needs and should be readily available.

Conducting personal and other searches

16.14

16.15

16.16

The consent of the person should always be sought
before a personal search or a search of their possessions
is attempted. If consent is given, the search should be
carried out with regard to the dignity of the individual
and the need to ensure maximum privacy.

Consent obtained by means of a threat, intimidation
or inducement is likely to render the search illegal.
Any person who is to be searched personally or whose
possessions are to be searched must be informed that
they do not have to consent.

A person being searched or whose possessions are the
subject of a search should be kept informed of what is
happening and why. If they do not understand or are not
fluent in English, the services of an interpreter should be
sought, if practicable. The specific needs of people with
impaired hearing or a learning disability, and those of
children and young people, should be considered.
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16.17

16.18

16.19

16.20

16.21

16.22

16.23

16.24

A personal search should be carried out by a member

of the same sex, unless necessity dictates otherwise.

The search should be carried out in a way that maintains
the person's privacy and dignity and respects issues of
gender, culture and faith. It is always advisable to have
another member of the hospital staff present during a
search if it is not possible to conduct a same-sex search.

A comprehensive record of every search, including the
reasons for it and details of any consequent risk assessment,
should be made.

Staff involved in undertaking searches should receive
appropriate instruction and refresher training.

In certain circumstances, it may be necessary to search a
detained patient or their possessions without their consent.

If a detained patient refuses consent, their responsible
clinician (or, failing that, another senior clinician with
knowledge of the patient's case) should be contacted
without delay, if practicable, so that any clinical objection
to searching by force may be raised. The patient should
be kept separated and under close observation, while
being informed of what is happening and why, in terms
appropriate to their understanding. Searches should not
be delayed if there is reason to think that the person is in
possession of anything that may pose an immediate risk
to their own safety or that of anyone else.

If a search is considered necessary, despite the patient’s
objections, and there is no clinical objection to one being
conducted, the search should be carried out. If force has
to be used, it should be the minimum necessary.

The policy should set out the steps to be taken to resolve
any disagreement or dispute where there is a clinical
objection to a search.

Where a patient physically resists being personally
searched, physical intervention should normally only
proceed on the basis of a multi-disciplinary assessment,
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16.26

16.27

CHAPTER

unless it is urgently required. A post-incident review

should follow every search undertaken where consent vy
has been withheld. and safety

There should be support for patients and staff who are
affected by the process of searching. This may be particularly
necessary where a personal search has had to proceed
without consent or has involved physical intervention.

Where a patient's belongings are removed during a
search, the patient should be given a receipt for them
and told where the items will be stored.

The exercise of powers of search should be audited
regularly and the outcomes reported to the hospital
managers.

Hospital accommodation offering conditions of
enhanced security

16.28

16.29

There are some detained patients who may be liable to
present a particular danger to themselves or to others and
who therefore need to be accommodated in wards or units
specifically designed to offer enhanced levels of physical
security. For patients detained under Part 3 of the Act,
this may be a requirement of a court or of the Secretary
of State for Justice, but in many cases the decision will lie
primarily with the patient’s responsible clinician.

When considering whether patients should be placed in,
be moved to or remain in such a ward or unit, responsible
clinicians should, in consultation with the multi-disciplinary
team, ensure that:

e they have carefully weighed the patient’s individual
circumstances and the degree of risk involved; and

e they have assessed the relative clinical implications of
placing the patient in an environment with enhanced
physical security, in addition to or as opposed to providing
care by way of intensive staffing.
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16.30 Treatment in conditions of enhanced security should last

16.31

16.32

16.33

for the minimum period necessary. Where responsible
clinicians have taken the decision to transfer a patient
within a hospital to a ward with enhanced security, they
should ensure that arrangements are made to facilitate
the patient's prompt return to a less secure ward when
that enhanced security is no longer required.

Where responsible clinicians believe that patients no longer
require conditions of enhanced security (or the current level
of security), they should take steps to arrange their transfer
to more appropriate accommodation. Where necessary,
this may involve identifying another hospital that is willing
and able to offer the patient suitable accommodation.

In the case of restricted patients, it will be necessary to
seek the consent of the Secretary of State for Justice for
a transfer to another hospital or, where the patient's
detention is restricted to a particular unit, for a move
within the same hospital.

Managers of hospitals offering accommodation with
enhanced levels of security should ensure that:

e accommodation specifically designated for this purpose
has adequate staffing levels; and

e they have written guidelines, setting out the categories
of patient for whom it is appropriate to use physically
secure conditions and those for whom it is not
appropriate.

Physical security in other hospital accommodation

16.34 Hospital managers will need to consider what

16.35

arrangements should be put in place to ensure the safety
of patients who are not subject to enhanced security.

Patients admitted to acute wards, whether or not they are
formally detained there, will have complex and specific
needs. In such an environment, ward staff must balance
competing priorities and interests when determining what
safety measures are necessary.
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The intention should be to protect patients, in particular
those who are at risk of suicide, self-harm, accidents or
inflicting harm on others unless they are prevented from
leaving the ward. Arrangements should also aim not to
impose any unnecessary or disproportionate restrictions
on patients or to make them feel as though they are
subject to such restrictions. It may also be necessary to
have in place arrangements for protecting patients and
others from people whose mere presence on a ward may
pose a risk to their health or safety.

It should be borne in mind that the nature of engagement
with patients and of therapeutic interventions, and the
structure and quality of life on the ward, are important
factors in encouraging patients to remain in the ward and
in minimising a culture of containment.

Locking doors, placing staff on reception to control entry
to particular areas, and the use of electronic swipe cards,
electronic key fobs and other technological innovations of
this sort are all methods that hospitals should consider to
manage entry to and exit from clinical areas to ensure the
safety of their patients and others.

If hospitals are to manage entry to and exit from the ward
effectively, they will need to have a policy for doing so.

A written policy that sets out precisely what the ward
arrangements are and how patients can exit from the
ward, if they are legally free to leave and made available
to all patients on the ward. The policy should be
explained to patients on admission and to their visitors. In
addition to producing the policy in English, hospitals may
need to consider translating it into other languages if
these are in common use in the local area.
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16.40 If managing entry and exit by means of locked external

doors (or other physical barriers) is considered to be an
appropriate way to maintain safety, the practice adopted
must be reviewed regularly to ensure that there are clear
benefits for patients and that it is not being used for the
convenience of staff. It should never be necessary to lock
patients and others in wards simply because of inadequate
staffing levels. In conjunction with clinical staff, managers
should regularly review and evaluate the mix of patients
(there may, for example, be some patients who ought to
be in a more secure environment), staffing levels and the
skills mix and training needs of staff.

-

o
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elated material

Using Mobile Phones in NHS Hospitals, May 2007

The Safety and Security in Ashworth, Broadmoor and
Rampton Hospitals Directions, 2000 (as amended)

This material does not form part of the Code. It is provided for
assistance only. /




CHAPTER 17
Wishes expressed in advance

171

This chapter gives guidance on statements by patients who
are subject to compulsory measures under the Act about
their preferences for what they would or would not like to
happen if particular situations arise in future. This includes
legally binding advance decisions to refuse treatment.

Definitions

17.2

17.3

17.4

This chapter distinguishes between advance decisions to
refuse medical treatment and other statements of views,
wishes and feelings that patients make in advance.

An advance decision means a decision to refuse specified
medical treatment made in advance by a person who has
the mental capacity to do so. Advance decisions are a way
in which people can refuse medical treatment for a time in
the future when they may lack the capacity to consent to
or refuse that treatment.

Advance decisions are concerned only with refusal of
medical treatment. Other advance expressions of views,
wishes and feelings may be about medical treatment or
about any other aspect of a patient's care, and may be
about what the patient wants to happen as much as
about what they would prefer not to happen.

Advance decisions under the Mental Capacity Act

17.5

The Mental Capacity Act 2005 (MCA) says that people
who have the capacity to do so, and who are at least
18 years old, may make an advance decision to refuse
specified treatment which will have effect at a time
when they no longer have capacity to refuse or consent
to treatment. If a valid and applicable advance decision
exists, it has the same effect as if the patient has
capacity and makes a contemporaneous decision to
refuse treatment.

141



Mental Health Act Code of Practice

142

17.6

17.7

17.8

17.9

17.10

Sometimes, the fact that a patient has made an advance
decision refusing treatment for mental disorder will be
one of the reasons why a decision is taken to detain them
under the Mental Health Act. That may be the only way
to ensure they get the treatment they need.

In certain circumstances, described in chapter 24, the
Mental Health Act allows patients to be given medical
treatment for their mental disorder without their consent
and therefore even though they have made a valid and
applicable advance decision to refuse the treatment.

This only applies to patients who are detained under the
Act and to patients on supervised community treatment
(SCT). Furthermore, except in emergencies, it only applies
to SCT patients if they have been recalled to hospital by
their responsible clinician.

Even where clinicians may lawfully treat a patient
compulsorily under the Mental Health Act, they should,
where practicable, try to comply with the patient's wishes
as expressed in an advance decision. They should, for
example, consider whether it is possible to use a different
form of treatment not refused by the advance decision.

Except where the Mental Health Act means that they
need not, clinicians must follow all other advance
decisions made by their patients which they are satisfied
are valid and applicable, even if the patients concerned
are detained under the Act or are on SCT. By definition,
this includes all valid and applicable advance decisions
made by detained and SCT patients to refuse treatment
which is not for mental disorder.

Clinicians should always start from the assumption that

a person had the mental capacity at the time in question
to make the advance decision. However, if a clinician is
not satisfied that the person had capacity at the time they
made the advance decision, or if there are genuine doubts
about its validity or applicability, they can treat the person
without fear of liability, so long as they comply with

the other requirements of the MCA, including the
requirement to act in the patient’s best interests.
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For more information on what constitutes an advance
decision, the effect they have and when they are valid

Wishes
and applicable (including specific additional requirements expressed
about the way advance decisions to refuse life-sustaining in advance

treatment must be documented), please refer to the Code
of Practice to the MCA.

Advance statements of wishes and feelings

17.12

17.13

17.14

17.15

17.16

There may be times when, because of their mental disorder,
patients who are subject to compulsory measures under
the Mental Health Act are unable or unwilling to express
their views or participate as fully as they otherwise would
in decisions about their care or treatment under the Act.
In such cases, patients' past wishes and feelings — so far
as they are known — take on a greater significance.

Some patients will deliberately state their wishes in
advance about a variety of issues, including their medical
treatment, the steps that should be taken in emergencies
and what should be done if particular situations occur.
Such wishes should be given the same consideration as
wishes expressed at any other time.

Encouraging patients to set out their wishes in advance will
often be a helpful therapeutic tool, promoting collaboration
and trust between patients and professionals. It is also a way
in which effective use can be made of patients’ expertise
in the management of crises in their own conditions.

Whenever expressing a preference for their future
treatment and care, patients should be encouraged to
identify as precisely as possible the circumstances they
have in mind. If they are saying that there are certain
things that they do not want to happen — for example,
being given a particular type of treatment, or being
restrained in a particular way — they should be encouraged
also to give their views on what should be done instead.

Patients should, however, be made aware that expressing
their preference for a particular form of treatment or care
in advance like this does not legally compel professionals

to meet that preference.
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17.17

17.18

17.19

17.20

17.21

Where patients express views to any of the professionals
involved in their care about how they should be treated
or about ways they would not wish to be treated in
future, the professional should record those views in the
patient's notes. If the views are provided in a written
form, they should be kept with the patient's notes.

Whether the patient or the professional records the
patient's views, steps should be taken, unless the patient
objects, to ensure that the information:

e is drawn to the attention of other professionals who
ought to know about it; and

* isincluded in care plans and other documentation
which will help ensure that the patient's views are
remembered and considered in situations where they
are relevant in future.

Advance decisions to refuse treatment should also be
recorded and documented in the same way.

If the professional to whom the wish is being expressed
forms the opinion that the patient lacks capacity to
understand the wish they are expressing, the professional
should record their opinion, and their reasons for it,
alongside the record of the patient's wish.

The fact that a patient has expressed their wishes about
a particular matter in the past is not a substitute for
seeking their views on it when the situation actually
arises, even if they are no longer in a position to think
about their views as clearly as they did when they
expressed their wishes previously. Everyone has the
right to change their mind. In particular, where patients
have the mental capacity to express a clear wish in

the present, that wish should always be assumed to
have overtaken their previous wishes, even if it is
significantly different.
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17.22 Where patients lack the capacity to formulate and express
their views on an issue on which they have given their Wishes
views in advance, the professionals should record whether expressed
they make a decision under the Mental Health Act which in advance
is contrary to those previously expressed views. They
should also record their reasons for the decision, just as
they would if they were going against wishes that a
patient was expressing in the present.

-

Related material

~

e Mental Capacity Act 2005
e Mental Capacity Act 2005 Code of Practice, TSO, 2007

This material does not form part of the Code. It is provided for

\ assistance only. /
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CHAPTER 18 Confidentiality
and information sharing

18.1  This chapter deals with issues about confidentiality and
information sharing which arise in connection with the Act.

General points

18.2 Except where the Act itself says otherwise, the law on
confidentiality is the same for patients subject to the
Act as it is for any other patients. The box below gives
a brief summary of the most fundamental points of the
general law. There are some additional considerations in
relation to children and young people (see chapter 36).

Confidentiality — a brief summary

In common law, a duty of confidence arises when one person
discloses information to another in circumstances where it is
reasonable to expect that the information will be held in confidence.
Certain situations, such as discussions with a health professional
or social worker, are generally presumed to be confidential.

However, there are circumstances in which it is both justifiable
and important to share otherwise confidential patient information
with people outside the immediate team treating a patient.

Before considering such disclosure of confidential patient
information, the individual's consent should normally be sought.

If a person lacks the capacity to consent to the disclosure,
it may nonetheless be acceptable and appropriate to disclose
the information in the person’s best interests.

Otherwise, confidential patient information should be disclosed
outside the team only:

e with the person's consent (where the person has capacity
to consent);




e if there is a specific legal obligation or authority to do so; or

e where there is an overriding public interest in disclosing the
information.

The “public interest” is not the same as what might be of
interest to the public. Where confidential patient information
is involved, public interest justifications for overriding
confidentiality could include (but are not limited to) protecting
other people from serious harm and preventing serious crime.

The common law does not normally permit disclosure of
confidential patient information solely in the person’'s own
interests, where they have capacity to consent to the disclosure
but refuse to do so.

A person's right to have their privacy respected is also
protected by Article 8 of the European Convention on Human
Rights. The disclosure of confidential information may be a
breach of that right unless it is a necessary and proportionate
response to the situation.

18.3 Information sharing between professionals can contribute
to the care and treatment of patients and help to protect
people from harm. This includes information sharing as
part of the Care Programme Approach (or its equivalent).

18.4 A range of public services is involved in the provision
of services to patients who are subject to compulsory
measures under the Act, including housing and social
services. Patients must be consulted about what
information it may be helpful to share with these services
and when. Professionals should be clear about how the
sharing of such information could benefit the patient or
help to prevent serious harm to others and whether there
are any potential negative consequences. Advocates and
advice services can support patients in helping them
decide what information should be shared.

CHAPTER

18

Confidentiality
and
information
sharing
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18.5 Sharing information with carers and other people with a
valid interest in the care and wellbeing of the patient can
also contribute to and support their care and treatment.
Where patients have capacity to agree and are willing to
do so, carers and other people with a valid interest should
be given information about the patient's progress to help
them offer views about the patient’s care. A patient's
agreement to such disclosure must be freely given. In the
case of patients detained under Part 3 of the Act, people
with a valid interest may include victims and the families
of victims (see paragraphs 18.18-18.20).

Disclosure of confidential patient information for the
purposes of the Act

18.6 The Act creates a number of situations where confidential
information about patients will need to be disclosed, even
if the patient does not consent. These include:

e reports to the Tribunal when a patient's case is to
be considered;

e reports to the Commission in relation to patients who
have been treated on the basis of a certificate issued
by a second opinion appointed doctor (SOAD); and

e reports to the Secretary of State for Justice on
restricted patients.

18.7 The Act also gives certain people and bodies — including
the Commission, SOADs and (in certain circumstances)
independent mental health advocates' — the right to
access records relating to patients.

18.8 In addition, where the Act allows steps to be taken in
relation to patients without their consent, it is implicit that
confidential patient information may be disclosed to the
extent that it is necessary to take those steps. So, for
example, confidential patient information may be shared
to the extent that it is necessary for:
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18.9

e medical treatment which may be given without a
patient's consent under the Act;

e safely and securely conveying a patient to hospital
(or anywhere else) under the Act;

¢ finding and returning a patient who has absconded
from legal custody or who is absent without leave; or

e transferring responsibility for a patient who is subject to
the Act from one set of people to another (eg where a
detained patient is to be transferred from one hospital
to another, or where responsibility for a patient is to be
transferred between England and another jurisdiction).

Even though information may be disclosed in these cases,
it is still necessary for people proposing to disclose the
information to assure themselves that it is necessary in
the circumstances, that the aim of the disclosure cannot
reasonably be achieved without it, and that any breach
of the patient's confidentiality is a proportionate response
given the purpose for which the disclosure is being
considered. Care must also always be taken to ensure
that any information disclosed is accurate.

Limitations on sharing information with carers,
relatives and friends

18.10 Simply asking for information from carers, relatives,

18.11

friends or other people about a patient without that
patient's consent need not involve any breach of
confidentiality, provided the person requesting the
information does not reveal any personal confidential
information about the patient which the carer, relative,
friend or other person being asked would not legitimately
know anyway.

Apart from information which must be given to nearest
relatives, the Act does not create any exceptions to the
general law about disclosing confidential patient
information to carers, relatives or friends.

CHAPTER

18

Confidentiality
and
information
sharing
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18.12

18.13

Carers, relatives and friends cannot be told a patient's
particular diagnosis or be given any other confidential
personal information about the patient unless the patient
consents or there is another basis on which to disclose it
in accordance with the law. But carers should always be
offered information which may help them understand the
nature of mental disorder generally, the ways it is treated
and the operation of the Act.

Carers, relatives, friends and other people also have a
right to expect that any personal information about
themselves, or any information about the patient which
they pass on to professionals in confidence, will be treated
as confidential. Unless there is an overriding reason that
makes it necessary and there is legal authority to do so,
information they provide about patients should not be
repeated to patients in a way that might reveal its source,
unless the carer, relative, friend or other person was made
aware that that could happen and has not objected to it.

Sharing information to manage risk

18.14

18.15

18.16

Although information may be disclosed only in line with
the law, there is no reason in practice why patient
confidentiality should make it impossible for professionals
and agencies to share information needed to manage any
serious risks which certain patients pose to other people.

